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PROCEEDINGS 
(Whereupon the jury joins the 
proceedings at this time.) 

THE LAW CLERK: 

All rise. Recess is over. Court will 


come to order. 


THE COURT: 

Please be seated. 

Does defense counsel wish to point out 
any portions of Exhibit 3523 to the jurors? 
MR. SHOLES: 

No, Your Honor, we have nothing to add. 
THE COURT: 

All right. Mr. Herman for the 
plaintiffs, next — 

MR. REDFEARN: 

Your Honor, I'll be handling this. 
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Robert Redfearn, Jr. 

THE COURT: 

Mr. Redfearn. 

MR. REDFEARN: 

Hello, members of the jury. 

We're going to be presenting — We will 
be calling and presenting the videotaped 
deposition of Martin Orlowsky. The 
deposition was taken on November 16th, 2000. 
At the time, he was the President of 
Lorillard Tobacco Company. 

Your Honor, would you like a set of the 
exhibits which will be used during that 
deposition? 

THE COURT: 
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Yes. 

I understand that defense counsel wish 
to place something of record at this point. 

Mr. Long? 

MR. LONG: 

Yes, Your Honor. 

For the record, we just want to 
incorporate the prior objections we made to 
portions of the deposition in the deposition 
designation hearings. 

THE COURT: 

Noted. 

The rulings made by The Court are 
carried into effect and are applicable to the 
deposition as shown today. 

Are you ready to proceed? 

MR. REDFEARN: 

Yes, Your Honor. 

Carl. 

THE COURT: 

Ladies and gentlemen, it's movie time 
again. We have a 40-minute deposition by a 
Mr. Orlowsky. And then we're going to take 
our midafternoon recess. And then we have a 
one-hour-and-40-minute deposition by Mr. 

Bible. 

Ready to proceed? 

MR. REDFEARN: 

Yes, Your Honor. 

Carl, if you would please play it. 

(Whereupon the above-referenced 
videotape is played back at this time as 
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follows:) 

QUESTION: Mr. Orlowsky, as you heard, 

my name is Robert Redfearn. Let me start off 
by asking do you understand that you are here 
pursuant to a notice in the Gloria Scott 
case? 

ANSWER: Yes. 

QUESTION: All right. I'm going to hand 

the court reporter a copy of the notice just 
to be attached to your deposition. I'd like 
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to start off by asking you to tell the jury 
what is your position as we sit here today 
with Lorillard Tobacco Company? 

ANSWER: My position is President and 

Chief Executive Officer of Lorillard Tobacco 
Company. 

QUESTION: All right. When did you 

become President of Lorillard Tobacco 
Company? 

ANSWER: Well, I became President of 

Lorillard Tobacco, I believe, in 1995. 

QUESTION: And when did you become — 

You said Chairman, Chief Executive Officer? 

ANSWER: Chief Executive Officer. 

QUESTION: When did you become CEO of 

Lorillard Tobacco Company? 

ANSWER: On effective January 1st, 1999. 

QUESTION: Okay. And when did you first 

join Lorillard Tobacco Company? 

ANSWER: I joined Lorillard in October 

of 1990. 

QUESTION: All right. Would you just 

HUFFMAN & ROBINSON, INC., CERTIFIED COURT REPORTERS 
New Orleans, Louisiana (504) 525-1753 

13869 

briefly describe for the jury the various 
positions you've held with Lorillard Tobacco 
Company beginning in 1990 through your 
present position. 

ANSWER: When I initially joined the 

company, I was Senior Vice-President of 
Advertising and Brand Management, which 
essentially meant that I had responsibilities 
for the marketing function of the company. 

A few years later, I was named Executive 
Vice-President of Marketing and Sales, which 
included my current responsibilities as the 
head of Marketing and I assumed additional 
responsibility for the sales function. 

And then I believe in 1995, I was named 
President. However, I continued with the 
same responsibilities in marketing and sales. 
And then I believe in 1997, I was named Chief 
Operating Officer. 

And in addition to those 
responsibilities that I just mentioned, I 
assumed responsibility for the operations 
portion of our business. And then again in 
1999, in January, I was named Chief Executive 
Officer and assumed direct responsibility for 
all functions within Lorillard. 

QUESTION: Now, prior to joining 

Lorillard Tobacco Company, you worked for 
R. J. Reynolds Tobacco Company; did you not? 

ANSWER: Not literally prior to. 

QUESTION: All right. And could you 

just briefly — Well, first, when did you 
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work, approximately, the years that you 
worked for RJR? 

ANSWER: I joined Reynolds in late 1977 
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and was there until the latter part of 1986. 

QUESTION: Okay. Could you just briefly 

describe for the jury the various jobs you 
held at R. J. Reynolds? 

ANSWER: When I joined the company, my 

position was Media Director, which meant that 
I was responsible for the planning and 
placement of advertising for R. J. Reynolds 
Tobacco Company. 

And then subsequent to that, I was named 
Director of Marketing Services, which 
involved the media portion which reported to 
me that I just described. And I was also 
responsible for the promotional activities of 
R. J. Reynolds. 

Following that, I was named Vice- 
President of Marketing. And I had direct 
reporting response — or reporting directly 
to me were the marketing services function 
and the marketing function itself of R. J. 
Reynolds. 

And then I was named Senior Vice- 
President of Marketing and had all of the 
same responsibilities that I had that I just 
described. And I assumed responsibilities 
for new product development. 

And after that, I was named Executive 
Vice-President of Marketing and Sales, which 
meant I had all of those same 
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responsibilities and, in addition, assumed 
accountability for the Reynolds Tobacco sales 
organization. 

QUESTION: So is it fair to say, Mr. 

Orlowsky, as we sit here today, you've had 
something in the neighborhood of twenty-plus 
years in the tobacco industry? 

ANSWER: More precisely nineteen — 

about nineteen years, yes. 

QUESTION: Okay. Now, let's focus 

specifically on Lorillard. As we sit here 
today, as President and CEO, it is 
Lorillard's position, is it not, that smoking 
cigarettes causes lung cancer and other 
serious diseases? 

ANSWER: Yes, it is. 

QUESTION: All right. And that is 

something that — a position Lorillard now 
takes clearly and unequivocally that smoking 
cigarettes causes cancer, lung cancer, and 
other diseases? 

ANSWER: That is correct. 

QUESTION: All right. The first time 

you publicly, you personally publicly on 
behalf of Lorillard made this statement or 
admitted this causal link was in the Engle 
trial; correct? 

ANSWER: It was in a deposition related 

to the Engle litigation, yes. 

QUESTION: All right. And just by way 

of background, would you explain to the jury 
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in our case what the Engle trial involved? 
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ANSWER: The Engle trial is a class 

action lawsuit brought against the tobacco 
industry and others with respect to seeking 
— making claims and seeking damages for — 
as a class for illnesses as a result of their 
smoking. 

QUESTION: All right. And that's the 

case down in Florida; correct? 

ANSWER: That is correct. 

QUESTION: All right. Now, prior to the 

Engle trial, you had denied in depositions 
that such a causal link existed; isn't that 
also true? 

ANSWER: I don't think I actually denied 

it. I said that — I believe I stated that 
it wasn't established that — and I 
personally didn't believe necessarily that it 
was a cause, but we certainly assume the 
position that it hadn't been established that 
there was a causal link. 

QUESTION: All right. In any event, in 

those depositions, as the way you stated it, 
it is different from the position Lorillard 
takes now; correct? 

ANSWER: In the sense of what I 

articulated recently, yes, it is. 

QUESTION: All right. And do you recall 

that you are articulating that position about 
the causal link not being established as 
recently as 1998? 

ANSWER: Yes. 

QUESTION: All right. Now, there was no 
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medical or scientific study which came out in 
the last three years which resulted in this 
change; correct? 

ANSWER: No, there was not. 

QUESTION: All right. As we sit here 

today, do you acknowledge that members of the 
Scott class may contract lung cancer or other 
diseases as a result of cigarette smoking? 

ANSWER: Yes. 

QUESTION: All right. Let me talk to 

you for a second about addiction. As 
President and CEO of Lorillard Tobacco 
Company, as we sit here today, it's 
Lorillard's position that cigarette — that 
smoking cigarettes is addictive; correct? 

ANSWER: That is correct. 

QUESTION: All right. However, you have 

stated before that while you believe it is 
addictive, you do not believe that it is 
impossible to quit smoking; correct? 

ANSWER: That is correct, yes. 

QUESTION: You concede that it would be 

difficult to — for a smoker to stop smoking? 

ANSWER: I believe that for some 
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smokers, it may be difficult, yes. 

QUESTION: Has Lorillard done any 

studies to determine whether smoking 
cessation would be beneficial from a health 
standpoint to smokers of its cigarettes? 

ANSWER: No, we have not, to my 

knowledge. 

QUESTION: Mr. Orlowsky, when did 
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Lorillard adopt its current position that 
smoking cigarettes is addictive? 

ANSWER: We initially articulated that 

view in the letter to the Congress that I 
mentioned earlier as part of our effort to 
ensure that there was a single-minded, clear 
message given to the public with respect to 
smoking and health issues. 

QUESTION: And prior to that, Lorillard 

had a contrary position? 

ANSWER: I don't really know 

specifically what our position was with 
respect to addiction. 

QUESTION: All right. But there was no 

medical study or scientific study which 
resulted in the current position that 
Lorillard is now taking that smoking 
cigarettes is addictive; correct? 

ANSWER: There was no information 

available to us that would have provided 
any — shed any new light nor do I think or 
believe there is — there was new information 
available to the Surgeon General to reach his 
conclusion that smoking was addictive. 

QUESTION: All right. Let me turn to 

Lorillard as a manufacturer. As we sit here, 
obviously, Lorillard Tobacco Company 
manufactures cigarettes; correct? 

ANSWER: That is correct, yes. 

QUESTION: Can you identify the brands 

which it manufactures today? 

ANSWER: Yes. We manufacture Newport, 
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Kent, True, Maverick, Old Gold, Triumph, 

Satin and Max. 

QUESTION: All right. As President and 

CEO of Lorillard, do you agree that as a 
manufacturer of cigarettes, Lorillard has a 
duty to investigate and learn everything 
about its products? 

ANSWER: Lorillard has a responsibility 

to ensure that its products meet the 
specifications that we establish for it, yes. 

QUESTION: Would that include safety 

specifications? 

ANSWER: It includes producing a 

consistent product based on what the design 
of the product is, the specific product. 

QUESTION: So let me try it again then. 

Do you agree that as a manufacturer of 
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cigarettes, Lorillard has a duty to its 
customers, the consumers of its cigarettes, 
to ensure that its cigarettes are not harmful 
to their health? 

ANSWER: And my answer is our 

responsibility as a manufacturer is to ensure 
that we produce a product that meets all of 
the requirements of whether they're legal or 
regulatory or legislative. And we do that. 

QUESTION: Do you agree that as a 

manufacturer of cigarettes, if Lorillard 
determines that there is something within its 
cigarettes that causes or might cause health 
problems to consumers, that they have a duty 
to inform the consumers? 
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ANSWER: Well, frankly, I think we 

inform our consumers and have been for many, 
many years as to any potential health 
consequences related to our product by virtue 
of the fact that we have a warning statement, 
an advisory statement, on every pack of 
cigarettes we sell, every carton in our 
advertising that clearly informs any consumer 
that there might be health issues related to 
the use of their — of the product. So I 
think we're clearly doing that. 

QUESTION: How many employees — I'm 

sorry. How many employees does Lorillard 
currently have? 

ANSWER: We have approximately 3,300 

employees. 

QUESTION: All right. And does 

Lorillard employ any medical doctors? 

ANSWER: Yes, we do. 

QUESTION: How many? 

ANSWER: I believe one. 

QUESTION: Is that just a company doctor 

for the plan employees? 

ANSWER: That is correct, yes. 

QUESTION: Does Lorillard employ any 

medical doctor who advises Lorillard on 
health issues related to cigarette smoking? 

ANSWER: I'm not aware of any. 

QUESTION: Does Lorillard employ any 

epidemiologists? 

ANSWER: They might have or — I'm not 

aware of any. 
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QUESTION: Well, as we sit here today, 

do they? 

ANSWER: Not to my knowledge. 

QUESTION: Well, that was going to be my 

next question. As we sit here today, is 
Lorillard still attempting to identify 
various constituents of cigarette smoke? 

ANSWER: Yes. 

QUESTION: Do you know, as we sit here 

today, how many different constituents have 
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been identified? 

ANSWER: As of today, I believe — and I 

don't really know for a fact — somewhere 
about four or five thousand. 

QUESTION: Let me ask — If you would, 

still in Paragraph 3, the last sentence says, 
"It is felt that the acquisition of basic 
information of this type is imperative since 
a progressive manufacturer of cigarettes 
should know all there is to know about the 
commodity which he is selling, namely, 
smoke. " 

Do you agree with that statement? 

ANSWER: Yes. 

QUESTION: Does Lorillard internally 

perform any type of testing to determine 
whether any of the constituents of cigarette 
smoke might be harmful to smokers? 

ANSWER: I don't know specifically the 

answer to that. We do analyze the 
constituents of the product and have done so. 
To that extent, yes. 
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QUESTION: In test marketing any of its 

cigarettes, does Lorillard use panels of 
smokers to give opinions on the taste or the 
flavor of its cigarettes? 

ANSWER: We use panels of smokers, not 

necessarily for test marketing, to 
periodically evaluate and assess our 
products, yes. 

QUESTION: All right. Does Lorillard 

offer free cigarettes to its employees? 

ANSWER: Yes, we do. 

QUESTION: As a general proposition, 

would you agree that unless Lorillard 
acquires new smokers, its market's ultimately 
going to disappear? 

ANSWER: Yes, that's correct. 

QUESTION: Now, as far as you're aware, 

as long as you've been at Lorillard, there 
has been blending of its — the tobacco 
leaves of its cigarettes; correct? 

ANSWER: Yes. 

QUESTION: All right. Do you know is 

there a specific formula Lorillard uses for 
the blending process? 

ANSWER: Each of our brands has what we 

call a recipe. Just like Coca-Cola has a 
recipe, Pepsi Cola has a recipe, any product 
that's — that's created has a recipe. Like 
wines, different grapes are used, different 
quantities and proportions. So, yes, we have 
a recipe just like Coca-Cola has a recipe. 

QUESTION: All right. To be more 
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specific, do you know whether or not there 
are different uses of different tobacco 
leaves in the blending for the different 
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brands? 

ANSWER: Yes. 

QUESTION: Okay. Now, as CEO, have you 

gone back and looked at any research which 
Lorillard has done with respect to augmenting 
or increasing the nicotine delivery to the 
smoker? 

ANSWER: I am aware and have researched 

a project that Lorillard was involved with 
that was called the Nicotine Augmentation 
Project. 

QUESTION: As CEO, do you understand the 

concept of free nicotine? 

ANSWER: No, I do not. 

QUESTION: Do you know as CEO what the 

pH level of Lorillard's cigarette brands is? 

ANSWER: Remember what I just said. I 

am not a P — The letters CEO does not mean 
Ph.D. I do not understand this technical 
aspect. 

QUESTION: Mr. Orlowsky, I'd like to 

talk to you now about marketing. Would you 
define the term "marketing," as you use it 
and understand it as it relates to the 
selling of cigarettes? 

ANSWER: Well, I don't think the 

definition of "marketing" differs whether you 
sell cigarettes or soft drinks or anything. 
"Marketing," in my terms, means the selling 
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of a product. 

QUESTION: And that includes things like 

advertisements, promotions? It's not just 
simply an advertisement on TV, for example? 

ANSWER: "Marketing," by my definition, 

is sort of a global meaning of anything 
related or contributing towards the sale of 
the product. 

QUESTION: All right. And the ultimate 

goal in the sale of the product, obviously, 
is to make a profit for Lorillard; correct? 

ANSWER: That certainly is a goal for 

any company, yes. 

QUESTION: All right. Now, how else 

would you distinguish merchandising the 
product from promoting the product? 

ANSWER: Merchandising the product as we 

define it is — is attaining space in a store 
so that our products can be displayed or 
visible to the smokers. And anything related 
to that activity would come under the heading 
of merchandising in terms of what our sales 
organization does. 

QUESTION: All right. I'll get to that 

in a second. 

Let me ask you, first, approximately how 
many people are employed by Lorillard in its 
marketing capacity, the Marketing Department? 

ANSWER: I really don't know. 

QUESTION: Are we talking about 

thousands or hundreds? 
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ANSWER: No, not even a hundred. Maybe 
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thirty, thirty-five. 

QUESTION: Okay. But that's not 

including the field representatives; correct? 

ANSWER: Field representatives — Well, 

if you're talking marketing in the broader 
sense, no, it does not. 

QUESTION: Okay. Now, let me ask it — 

make sure it's clear because I was talking 
marketing in the broader sense. How many 
employees does Lorillard have who are 
involved in marketing? 

ANSWER: Probably somewhere along the 

lines of, say, 1,300. 

QUESTION: All right. Now, you 

mentioned outside advertising agencies. 
Generally, what is the role of the outside 
advertising agencies when they are brought 
in by Lorillard? 

ANSWER: Their specific role is to 

create the advertising that we might use. 

QUESTION: What sort of advertising does 

Lorillard do — 

ANSWER: We advertise in magazines 

primarily. 

QUESTION: All right. And in their 

involvement in the magazine advertising, do 
they simply develop the copy that will 
ultimately become the ad or do they advise 
Lorillard as to which magazines they should 
place ads in? 

ANSWER: They perform both functions. 

They create the advertising or write the 
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copy, the words that would appear in the ad 
and the pictures. And they also recommend or 
suggest what magazines we might advertise in. 

QUESTION: And do the outside 

advertising agencies perform independent 
market research upon which they make these 
recommendations or does Lorillard provide 
research which it has performed internally to 
those outside advertising agencies? 

ANSWER: Generally, Lorillard does the 

research, although the advertising agencies 
participate in the process. 

QUESTION: Does Lorillard still 

advertise on outdoor billboards? 

ANSWER: No, we do not. As a result of 

our reaching an agreement with the State 
Attorneys General, we voluntarily agreed not 
to advertise on billboards. 

QUESTION: All right. Now, when did 

that agreement go into effect? 

ANSWER: It began in late 1998. 

QUESTION: Well, let me rephrase the 

question. 

Prior to 1998, did Lorillard spend the 
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majority of its advertising money on outdoor 
billboards as opposed to magazine ads? 

ANSWER: Yes. 

QUESTION: All right. Well, let me ask 

you today does Lorillard advertise in People 
magazine, for example? 

ANSWER: I believe so, yes. 

QUESTION: And did it prior to 1998? 

HUFFMAN & ROBINSON, INC., CERTIFIED COURT REPORTERS 
New Orleans, Louisiana (504) 525-1753 

13883 

ANSWER: Probably. 

QUESTION: How about National Enquirer? 

ANSWER: Yes. Oh, I don't know if we're 

currently in the National Enquirer. I don't 
know. 

QUESTION: Do you know if you were prior 

to 1998? 

ANSWER: It's possible. I don't recall. 

QUESTION: How about Star magazine? 

ANSWER: There's no such thing as Star 

magazine. 

QUESTION: Well, I guess that must be a 

"No" then. 

Sports Illustrated? 

ANSWER: Yes. 

QUESTION: That's current? 

ANSWER: Yes. 

QUESTION: How about prior to 1998? 

ANSWER: Most likely, yes. 

QUESTION: How about TV Guide? 

ANSWER: Yes. I don't believe we're in 

it currently. 

QUESTION: How about Family Circle? 

ANSWER: I — We're not in it currently 

and I really don't know if we were in it 
prior to 1998. 

QUESTION: How about Better Homes and 

Gardens? 

ANSWER: I don't know. 

QUESTION: Cosmopolitan? 

ANSWER: I don't know. 

QUESTION: Jet? 
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ANSWER: 

I 

think we're 

in Jet. I'm not 

QUESTION: 


Ebony? 


ANSWER: 

I 

don't know. 


QUESTION: 


Essence? 


ANSWER: 

I 

don't know. 


QUESTION: 


Outdoor Life? 

ANSWER: 

Don't know. 


QUESTION: 


All right. 

Now, Lorillard 


has adopted a marketing code; hasn't it? 
ANSWER: Yes. 

QUESTION: Let me hand you Scott Exhibit 

2981. I'd like to ask you can you identify 
is this a current copy of the Lorillard 
Marketing Code? 

ANSWER: No, it's not. 

QUESTION: All right. This copy was 
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produced in other litigation in 1997? 

ANSWER: It — And in 1997, it was 

relevant. 

QUESTION: Okay. And the specific 

provision I want to talk about, the Marketing 
Code that I've handed you. Exhibit 2981, 
precludes direction of marketing toward 
anyone under 21. And if you look on Page 2, 
you'll see that; is that correct? 

ANSWER: Right. 

QUESTION: Okay. Does the current 

marketing code continue that prohibition? 

ANSWER: I don't recall the words of the 

current, but certainly as part of our code 
and agreement, we — has — we've not 
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directed any advertising to anyone under the 
age of 21. 

QUESTION: And if you look at Number 4 

on Page 2, it says, "Cigarette advertisements 
shall not suggest that smoking is essential 
to social prominence, distinction, success or 
sexual attraction, nor shall it picture a 
person smoking in an exaggerated manner." 

Do you see that? 

ANSWER: Yes. 

QUESTION: Is that in today's marketing 

code, the current marketing code? 

ANSWER: Those words are not literally a 

part of the marketing code. 

QUESTION: How about the concept? 

ANSWER: The concept certainly is. 

QUESTION: All right. The next one. 

Number 5, says, "Cigarette advertising may 
picture attractive healthy-looking persons 
provided there is not suggestion that their 
attractiveness and good health is due to 
cigarette smoking." 

See that? 

ANSWER: Yes. 

QUESTION: Is that prohibition or the 

concept contained in the current marketing 
code? 

ANSWER: Well, the concept is contained 

in the way we develop our advertising and 
certainly in the spirit of whatever the words 
are of our current principles that relate to 
our marketing, yes, this clearly is part of 
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it as are the others. 

QUESTION: All right. Let me direct 

your attention to Number 6 on Page 2. 
"Cigarette advertisers shall not depict as a 
smoker anyone who is or has been well known 
as an athlete, nor shall it show any smoker 
participate nothing or obviously just having 
participated in a physical activity requiring 
stamina or athletic conditioning beyond that 
of normal recreation." 
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Do you see that? 

ANSWER: Yes. 

QUESTION: Is that concept still in the 

current marketing code? 

ANSWER: It's embodied in the principles 

that we operate on, yes. 

QUESTION: All right. Now, this 
marketing code also refers to the Cigarette 
Advertising Code of 1964. If you look on the 
first page, you'll see it. 

ANSWER: Right. 

QUESTION: All right. What is your 
general understanding of the Cigarette 
Advertising Code? 

ANSWER: That the industry decided to 

voluntarily establish a set of guidelines 
that would effectively provide direction and 
guidance to various marketing practices that 
the companies were engaged in. 

QUESTION: All right. So you would 

agree, certainly, then that it's 
irresponsible to attempt to market cigarettes 
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to anyone under 18 by Lorillard? 

ANSWER: It would be wrong for Lorillard 

to do that. 

QUESTION: All right. Now, prior to 

1998 when Lorillard used outdoor billboard 
advertisements, you would agree that 
nonsmokers and people under 21, obviously, 
would be exposed to those advertisements? 

ANSWER: A billboard sits on the side of 

a road or a street. And if somebody looked 
up and saw it, they would see it. Whether or 
not a nonsmoker would look at it, since they 
would have no interest in a cigarette 
advertising, since they're not interested in 
the product, I don't know whether they did or 
not. I mean, I suppose they could see it. 

QUESTION: Did Lorillard ever do any 

studies to determine whether or not any of 
its outdoor advertising at the time it did it 
had an impact or reached anyone either under 
18 or nonsmokers? 

ANSWER: Well, frankly, we wouldn't have 

any reason to do that since we were not 
designing our advertising, nor was it our 
intention for a nonsmoker or anyone under the 
age of 18 to be affected or exposed to our 
advertising, so there really would be no 
reason, and we didn't. 

QUESTION: Now, isn't it also true that 

nonsmokers and people under 21 may well be 
exposed to Lorillard's advertisements in 
various magazines such as People and Sports 
HUFFMAN & ROBINSON, INC., CERTIFIED COURT REPORTERS 
New Orleans, Louisiana (504) 525-1753 

13888 

Illustrated to the extent Lorillard 
advertises in those magazines? 

ANSWER: I suppose it's no different 
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than you or I reading a magazine being 
exposed to advertising for products that we 
would have absolutely no interest in. It's 
no different. 

QUESTION: Has Lorillard done any 

studies to determine whether any of its 
magazine advertising is having an impact or 
reaching people under 21 and nonsmokers? 

ANSWER: As I've stated, we have no 

interest in communicating with these groups 
and, therefore, no, we've not done any 
studies to do that. 

QUESTION: All right. Would you agree 

that the majority of smokers begin smoking 
before age 18? 

ANSWER: I have no basis to agree with 

that. I can't answer that. 

QUESTION: Do you have any basis to 

disagree with that statement? 

ANSWER: I have no basis one way or the 

other. I don't know. 

QUESTION: Has Lorillard ever either 

internally or through outside agencies, 
researched that question? 

ANSWER: Not to my knowledge. 

QUESTION: Let me hand you Scott Exhibit 

2891. Mr. Orlowsky, do you recognize the 
front cover of Exhibit 2891.01? Do you 
recognize the name of the research firm? 
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ANSWER: Yes. 

QUESTION: All right. When you were 

responsible — I'm sorry. Let me rephrase 
that. When you were in charge of advertising 
for Lorillard, did you retain this firm to do 
any studies for you? 

ANSWER: Well, I didn't personally. But 

those people responsible for contracting with 
market research groups did use this firm 
occasionally, yes. 

QUESTION: All right. Let me ask you to 

look at Page 5. And, in general, this report 
concerns Newport; correct? 

ANSWER: Yes. 

QUESTION: Yes. 

Oh, well, I'm sorry. If you look at the 
top, it says Page 8 of 29 but it's Page 5 of 
the report. 

Are you there? 

ANSWER: Yes. 

QUESTION: All right. Let me start it 

over. 

If you look at the third indented 
paragraph, it says, "One-half of these 
respondents began to smoke at ages 10 to 13 
years, with most of the remainder starting to 
smoke between 14 to 17 years of age with the 
pattern precisely equal between men and 
female respondents. Among these 
participants, it was rare to start smoking at 
an age older than 18 years." 
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Does this statement surprise you? 

HUFFMAN & ROBINSON, INC., CERTIFIED COURT REPORTERS 
New Orleans, Louisiana (504) 525-1753 

13890 

ANSWER: I'm sure — I'm not certain 

what you mean by "surprise" me. What is to 
surprise me? 

QUESTION: Has Lorillard ever done any 

research to determine at what age smokers of 
its brands started smoking? 

ANSWER: No. 

QUESTION: Okay. Has Lorillard ever 

conducted any research, to your knowledge, to 
determine why people quit smoking? 

ANSWER: Not to my knowledge. 

QUESTION: Mr. Orlowsky, I now want to 

turn towards the marketing of some of the 
specific Lorillard brands. I'm going to 
start off with Kent. Let me hand you an 
advertisement that's been marked Scott 
Exhibit 2789.02. And ask you to take a look 
at it. 

Are you able to read it? 

ANSWER: No. 

QUESTION: Let me see if I can help you 

by directing you to some portion to see if 
you can pick it up. If you look on the — 
starting at the paragraph on the far left, 
the very bottom, do you see where I'm talking 
about at least? 

ANSWER: Well, I mean, say some words. 

QUESTION: The place? 

All right. "If you are one of these 
tobacco-sensitive people —" 

The very last paragraph. 

ANSWER: Right. 
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QUESTION: Do you see that? 

ANSWER: Yes. 

QUESTION: All right. 

"— it is important that you smoke a 
cigarette that takes out enough tars and 
nicotine to protect your health." 

Do you see that? 

ANSWER: Yes. 

QUESTION: All right. In the middle 

paragraph says, "This is high filtration 
and no other filter approaches this 
effectiveness; thus, Kent gives you the 
greatest health protection in cigarette 
history." 

Do you see that? 

ANSWER: Uh-huh (indicating 

affirmatively). 

QUESTION: All right. Let me first ask 

you isn't it true that there is, in fact, no 
known amount of tar and nicotine which is 
safe for the smoker's health? 

ANSWER: Our position is that there is 

no such thing as a safe cigarette. 

QUESTION: All right. This ad, the 
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portions I just read — and you're free to 
read the whole thing, if you'd like — but 
given your background in advertising, does 
not this appear to make a health 
representation or claim with respect to 
cancer? 

ANSWER: Well, according to a 

handwritten note, this ad appeared in August 
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of 1953, in Life magazine, and it says "TV 
broadcasts." I don't know whether it's a 
magazine ad or what. But, anyway, it was — 
the ad appeared in 1953. And I can't speak 
to — since I wasn't there, obviously, and 
wasn't — didn't participate in this, I 
really can't speak to what was in the minds 
of those that created the ad or what the 
context was for that time in terms of the 
common view with respect to tar, nicotine or 
filters. 

QUESTION: Well, I'm not really asking 

you to interpret what was in the minds of the 
creators of this advertisement. What I'm 
asking you is as a person with a background 
in advertising, reading this ad right now, 
does it appear to make health claims or 
representations to you? 

ANSWER: Well, as I said, I — I — I 

didn't have anything to do with this ad and 
it was almost fifty years ago. And I don't 
know for a fact whether — whether I can take 
what is said here to be a health claim. I 
think it does depend on the intent that the 
creators of the advertising had at the time. 

QUESTION: Let me give you another Kent 

ad. This one is Scott Exhibit 2783.02. Give 
you a second to read it. 

ANSWER: (Reviews document.) 

QUESTION: Are you able to make out this 

copy? 

ANSWER: Other than what the captions 
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under the photographs, yes. 

QUESTION: All right. Let me ask you to 

look on the left-hand side. You see where it 
says, "If you're looking for pleasure plus 
the greatest health protection ever 
developed, this may help you find it"? 

ANSWER: Yes, I see that. 

QUESTION: All right. Do you believe 

that a reasonable person looking at that 
would take that as a health representation or 
claim? 

ANSWER: Once again, this was another ad 

in 1953. I would certainly think that 
someone would say — would conclude that the 
filter, which is what they're talking about, 
or the cigarette, whatever they're talking 
about, if one was concerned about tar and — 
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tar, I guess, I don't even see that in here, 
really. I don't know what they would take 
from it, frankly. I don't know whether they 
would take it as such. 

QUESTION: Let me show you a grouping of 

advertisements, and I'm grouping them because 
they're pretty much similar. But for the 
record these are Exhibits 2814.02, 2815.02, 
2816.02 and 2817.02. Let me hand you those 
and give you a minute to look at those. 

ANSWER: (Reviews documents.) Okay. 

QUESTION: All right. Now, all four of 

these advertisements, as their top heading 
states, "ALL OVER AMERICA MORE SCIENTISTS AND 
EDUCATORS SMOKE KENT." 
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Is that generally correct? 

ANSWER: Yes. 

QUESTION: All right. Would you agree 

that an average person reading these 
advertisements would have the impression that 
the cigarette must be safe if scientists and 
educators are smoking it? 

ANSWER: I have no basis to respond to 

that. I don't know what the average person 
would take away in specific terms with 
respect to what this statement implies. 

This — I guess — I can't read it, but the 
copyright looks like 1960 or '62, so this is 
forty years ago. I don't know what went 
through their minds in terms of their take¬ 
away at that point. 

QUESTION: Would it violate the pre-1998 

market code? 

ANSWER: I don't know the answer to 

that. 

QUESTION: We talked a little bit about 

the Cigarette Advertising Code earlier. 

Do you recall that? 

ANSWER: Yes. 

QUESTION: Let me show you Scott Exhibit 

2808 . 

Mr. Orlowsky, you've had a chance to 
review Exhibit 2808? 

ANSWER: Uh-huh (indicating 

affirmatively). 

QUESTION: Would you look at the first 

page at the paragraph — Well, let me first 
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ask you, we see it says it's from M. Yellin? 

ANSWER: Yes. 

QUESTION: Do you know who M. Yellin 

was? 

ANSWER: I know he worked at Lorillard 

in the past. I don't know exactly — Well, I 
guess from this he was head of advertising. 

QUESTION: Did he ultimately become 

President; do you know? 

ANSWER: I think so. 
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QUESTION: Now, if you'd look on the 

front page below the portion that says, "Let 
me start with Kent," it says, "As all of us 
are aware, Kent was marketed as a safer 
cigarette for the smoker who was concerned 
about smoking and health. 

"In 1956, when an innocent third party. 
Reader's Digest, created an awareness to the 
consumer that Kent was the safest of all 
popular filter cigarettes, Lorillard 
exploited this advantage so that within a 
short period of two years, the Kent volume 
grew from less than 4 billion cigarettes to 
38 billion annually." 

You see that? 

ANSWER: Yes. 

QUESTION: Were you familiar with this 

history of Kent marketing? 

ANSWER: No. 

QUESTION: Let me hand you — It's a 

group of three ads which are Exhibit 2847.02, 
2848.02 and 2849.02. Well, we talked earlier 
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about the pre-1998 Lorillard Marketing Code 
and one of the statements in there was a 
general prohibition against showing people in 
sporting events. 

Would you agree with my statement? 

ANSWER: That is correct, yes. 

QUESTION: Would you turn to Exhibit 

2849.02, which is the last of the series of 
ads? 

ANSWER: Okay. 

QUESTION: Does that appear to show 

somebody having just completed a sporting 
event? 

ANSWER: I don't know. 

QUESTION: You can't tell at all? 

ANSWER: Can you? 

QUESTION: Yes. 

ANSWER: Well, then, it's your opinion. 

I don't know. 

QUESTION: You have no opinion? 

ANSWER: I'm not even offering an 

opinion. 

QUESTION: All right. Let me turn to 

the marketing of True cigarettes. Let me 
offer you or hand you Scott Exhibit 2765.02. 
All right. 

The statement in there says, "Only True 
has the tar and nicotine reduction system so 
unique it's patented by the U. S. 

Government." 

Do you see that statement? 

ANSWER: Yes. 
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QUESTION: All right. Do you agree that 

this ad would give the average person the 
impression that the United States Government 
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is endorsing not just for patent purposes but 
the True cigarette as a safer cigarette? 

ANSWER: Handwritten note, ran in '71. 

Thirty — Thirty years ago? Yes. I don't — 
I don't know what the average person would 
assume or not by virtue of reading it. I've 
seen — This is the first time I've seen this 
ad. I look at the ad for the first time and 
I say, okay, they have a unique patent. The 
patent office gave them a patent and here's 
the number. It's what it says. 

QUESTION: Let me hand you Exhibit 

2776.02 . 

ANSWER: (Reviews document.) 

QUESTION: Have you had a chance to look 

at it? 

ANSWER: Yes. 

QUESTION: All right. And this one 

reads, "Considering all I've heard, I decided 
to either quit or smoke True. I smoke True." 

Did I read the copy correctly? 

ANSWER: Yes, you have. 

QUESTION: And in this one, would you 

agree that it appears to show a person either 
in the process of beginning or completing a 
tennis match? 

ANSWER: The ad appeared in 1975, okay? 

I had nothing to do — I wasn't even in the 
cigarette business in 1975. I can't speak to 
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what the activity was. I see a female figure 
standing by what looks to — which is a 
tennis net. I don't know what this person 
did or didn't do or was engaged in. I have 
no idea. 

QUESTION: Well, just sitting here right 

now in the year 2000 looking at this ad, you 
have no impression from seeing the picture as 
to what activity she is engaged in? 

ANSWER: Why would that be important to 

me? 

QUESTION: I'm just asking if you have 

such an impression? 

ANSWER: It's irrelevant. I don't care 

what kind of activity she's involved with. 
It's a cigarette ad. It says what it says. 

QUESTION: All right. 

ANSWER: Why would I care? Why would I 

even think about it? 

QUESTION: Well, as President would you 

care if one of your advertisements was 
showing a person in a sporting activity and 
suggesting that smoking somehow benefited 
that activity? 

ANSWER: Well, to be very honest with 

you, as President of the company, I think 
this is a terrible piece of advertising. 

It's irrelevant. And I wouldn't approve it 
because I think it's ineffective. So it 
doesn't make any difference what the activity 
is. I think it's — it's meaningless. 
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QUESTION: Do you know whether it 
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violates the pre-1998 marketing code? 

ANSWER: No, I don't. 

QUESTION: All right. Mr. Orlowsky, 
let's talk about Newport cigarettes now. As 
we sit here today, is Newport Lorillard's 
leading cigarette brand? 

ANSWER: Yes, it is. 

QUESTION: And, in fact, it's been the 

leading cigarette brand for awhile; hasn't 
it? 

ANSWER: For many years, yes. 

QUESTION: All right. And is Lorillard 
— Is New — I keep saying Lorillard. Is 
Newport a menthol cigarette? 

ANSWER: Yes, it is. 

QUESTION: All right. And is it the 

Number 1 selling menthol cigarette? 

ANSWER: Yes, it is. 

QUESTION: Okay. Let me hand you Scott 

Exhibit 0288.01. Give you a moment to look 
at that. 

ANSWER: (Reviews document.) Okay. 

QUESTION: All right. Let me ask you 

first it is written by a T. L. Achey? 

ANSWER: Achey. 

QUESTION: Who is Mr. Achey? 

ANSWER: He was in the sales 

organization of Lorillard. 

QUESTION: A direct employee? 

ANSWER: Yes. 

QUESTION: And he wrote this memo to Mr. 

Curtis Judge. And who was Mr. Judge at that 
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point in time? 

ANSWER: I would assume at the time he 

was the Chief Executive Officer. 

QUESTION: All right. Now, if you look 

in the third paragraph, it reads, "The 
success of Newport has been fantastic during 
the past few years. Our profile taken 
locally shows this brand being purchased by 
black people, all ages, young adults, usually 
college age, but the base of our business is 
the high school student." 

You see that? 

ANSWER: Yes. 

QUESTION: Now, this memo was written in 

1978; correct? 

ANSWER: That's correct. 

QUESTION: When did you first see this 

memo? 

ANSWER: A few years ago. 

QUESTION: And when you saw this memo, 

did you ask internally to see any research to 
determine whether or not he was correct? With 
respect to the base of the business being 
high school students back in 1978? 
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ANSWER: No, I did not. 

QUESTION: Okay. Let me ask you 

generally about the Newport advertising 
theme. And in connection with that, let me 
ask you, as we sit here today, what is the 
general advertising theme for Newport? 

ANSWER: The general theme is Newport 

pleasure. 
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QUESTION: Let me hand you another group 

of advertisements. This is Exhibit 2974.01, 
29 — I'm sorry, 2975.01 and 2976.01. 

Do you believe they violate the current 
Lorillard Marketing Code? 

ANSWER: (Reviews documents.) No, I do 

not. 

QUESTION: Do you believe they violate 

the marketing code prior to 19 — prior to 
1998? 

ANSWER: No, I do not. 

QUESTION: Let me ask you, given your 

background in advertisement, would you agree 
that when people look at advertisement, they 
tend to focus more on the visual aspects as 
opposed to the written aspects of the 
advertisement? 

ANSWER: I think that people tend to 

react to the graphic impact of an ad. 

QUESTION: You're referring to the way 

the ad looks? 

ANSWER: I'm referring to certain — the 

way the ad looks on an overall basis and 
certain components of the ad that may attract 
the eye moreso than others. 

MR. LONG: 

I've got just a couple. 

EXAMINATION BY MR. LONG: 

QUESTION: Do you recall when Mr. 

Redfearn was asking you about documents in 
this Nicotine Augmentation Project? 

ANSWER: Yes. 

HUFFMAN & ROBINSON, INC., CERTIFIED COURT REPORTERS 
New Orleans, Louisiana (504) 525-1753 

13902 

QUESTION: Do you recall looking at 

various methods proposed in that one document 
for changing the nicotine-to-tar ratio? 

ANSWER: Yes. 

QUESTION: Do you know how many of those 

methods proposed for changing the tar/ 
nicotine ratio in cigarettes were actually 
implemented in cigarettes sold by Lorillard? 

ANSWER: Not any of those methods have 

ever been used. 

QUESTION: We were talking about health 

claims earlier. Do you know what role the 
Federal Trade Commission has in terms of 
review of cigarette advertising? 

ANSWER: They have regulations which 

govern the content of cigarette advertising. 

QUESTION: Do you know if these 
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regulations address whether cigarette 
companies are allowed to make any type of 
health claims in cigarette advertising? 

ANSWER: Yes. They prohibit that from 

being the case. 

QUESTION: Do you know whether Lorillard 

ads, cigarette advertising over the years 
have been reviewed by the FTC? 

ANSWER: To my knowledge, no. 

QUESTION: You don't know whether they 

have or not? 

ANSWER: I don't believe any have been 

reviewed by the FTC. 

QUESTION: Mr. Achey that we talked 

about earlier, did he have any involvement at 
HUFFMAN & ROBINSON, INC., CERTIFIED COURT REPORTERS 
New Orleans, Louisiana (504) 525-1753 

13903 

the time the memo was written in developing 
marketing plans for any brands? 

ANSWER: He had absolutely no 

relationship or responsibility or connection 
to any marketing of the brands. 

QUESTION: Is he basically just a sales 

representative in the field? 

ANSWER: He was a manager of a group of 

salespeople in the field and that was his 
sole responsibility. 

(Whereupon the playback of the 
above-referenced videotape is concluded at 
this time.) 

MR. REDFEARN: 

Your Honor, that completes the 
deposition of Martin Orlowsky. 

MR. RUSS HERMAN: 

May it please The Court? 

Good afternoon. Your Honor, ladies and 
gentlemen. We have one more witness by 
deposition, Mr. Geoffrey Bible, the President 
and Chief Executive Officer of Philip Morris, 
to play to the jury today. It will take 
about an hour and 40 minutes. 

And, Your Honor, it might be, if Your 
Honor would consider taking a short break 
now, when we come back, we can play Mr. 

Bible, the President's, video. And we may be 
able to recess a little bit earlier today. 

THE COURT: 

We 'll do that. 

MR. RUSS HERMAN: 
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Yes, Your Honor. 

THE COURT: 

We'll recess for fifteen minutes by the 
wall clock. 

(Whereupon the jury is excused at this 
time. ) 

THE COURT: 

The jury has left the courtroom. 

Anything for the record by plaintiffs' 
counsel? 
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MR. RUSS HERMAN: 

No, Your Honor. 

THE COURT: 

Defense counsel? 

MR. LONG: 

No, Your Honor. 

THE COURT: 

All right. We'll recess for fifteen 
minutes. 

(Whereupon a brief recess was taken at 
this time from 2:26 o'clock p.m. to 2:40 
o'clock p.m.) 

THE LAW CLERK: 

All rise for the jury. 

(Whereupon the jury joins the 
proceedings at this time.) 

THE LAW CLERK: 

Recess is over. Court will come to 
order. 

THE COURT: 

Please be seated. Mr. Herman? 

MR. RUSS HERMAN: 
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Good afternoon. Judge, ladies and 
gentlemen. Counsel. 

May it please The Court, we would like 
to view for the jury the deposition of Mr. 
Geoffrey Bible, the President and Chief 
Executive Officer of Philip Morris, which was 
taken about eighteen months ago on May 22nd, 
2001, in New York. Lawyers for both sides 
were present participating. 

THE COURT: 

Proceed. 

(Whereupon the above-referenced 
videotape is played back at this time as 
follows:) 

QUESTION: Good morning, Mr. Bible. I'm 

Russ Herman and I represent the plaintiffs in 
the Scott case in New Orleans. 

Your present title is President and 
Chief Executive Officer of Philip Morris 
Companies; is that correct? 

ANSWER: No, my title is Chairman and 

Chief Executive Officer of Philip Morris 
Companies, Inc. 

QUESTION: Thank you. 

And Philip Morris Companies, Inc. owns 
another — a number of other companies; 
correct? 

ANSWER: Yes, it's a holding company. 

QUESTION: And some of the companies 

that you own are Philip Morris U.S.A., which 
is a tobacco company? 

ANSWER: Philip Morris Incorporated. 
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It's sort of known as Philip Morris U.S.A., 
referred to as such by us. 

QUESTION: And that's a tobacco company 
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that manufactures and sells cigarettes? 

ANSWER: Manufactures, markets and sells 

cigarettes, yes. 

QUESTION: In the United States? 

ANSWER: Yes. 

QUESTION: And is there also a component 

that your company owns that sells cigarettes 
worldwide? 

ANSWER: Yes. We have a subsidiary 

called Philip Morris International, which 
manufactures, markets and sells cigarettes 
outside the United States. 

QUESTION: And you have other 

subsidiaries, companies, such as Kraft or 
Nabisco? 

ANSWER: (Nods head affirmatively.) 

Uh-huh (indicating affirmatively). 

QUESTION: Is that correct? 

ANSWER: Yes, we have two food 

companies. One is Kraft — or operating 
companies — one is Kraft Foods USA, the 
other is Kraft Foods International. 

QUESTION: Eventually, these companies 

report through their Presidents or Chief 
Operating Officers to you; is that correct? 

ANSWER: Yes. Each of those companies 

has a Chief Executive Officer, and each of 
those Chief Executive Officers reports to our 
Chief Operating Officer, not me. 

HUFFMAN & ROBINSON, INC., CERTIFIED COURT REPORTERS 
New Orleans, Louisiana (504) 525-1753 

13907 

QUESTION: And those chief operating 

officers eventually report to you? 

ANSWER: No. Let me explain again the 

— Each of those operating companies has a 
Chief Executive Officer who is responsible 
for running those operating affiliates. And 
each of those seniors reporting to a Chief 
Operating Officer of Philip Morris Companies, 
Inc., one person, and he reports to me. 

QUESTION: So you're the man at the top? 

ANSWER: I'm the Chairman and CEO. 

QUESTION: Now, as I understand it, you 

were born in Australia; correct? 

ANSWER: Yes. 

QUESTION: And you were trained 

professionally as an accountant? 

ANSWER: Yes. 

QUESTION: And in 1976, did you go to 

work for Philip Morris? 

ANSWER: Yes. 

QUESTION: Which company? 

ANSWER: Philip Morris International. 

QUESTION: Selling — That's the company 

that sells cigarettes nationwide; correct? 

ANSWER: Internationally. 

QUESTION: Internationally. 

ANSWER: You know, outside of America. 

Not nationwide. It's outside of America. 

QUESTION: I see. And what were there? 

A hundred and seventy to 200 countries in 
which you sold cigarettes for Philip Morris? 
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ANSWER: No, I'd put it differently. 
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When I joined, we probably manufactured and 
marketed cigarettes in not that many 
countries. And then over the years, the 
business expanded. Today, I'd say probably 
we're in 170 markets. 

QUESTION: And, as a matter of fact, in 

1986, you were President of Philip Morris 
International, a tobacco company that sold 
cigarettes overseas; correct? 

ANSWER: 1987. 

QUESTION: '87. 

ANSWER: (Nods head affirmatively.) 

Uh-huh (indicating affirmatively). 

QUESTION: So from '76 to '87, you were 

in the cigarette tobacco business; correct? 

ANSWER: Yes. 

QUESTION: And you were an officer of 

the Philip Morris International that sold 
cigarettes overseas; correct? 

ANSWER: Yes, from — I've forgotten at 

what point in time I was appointed an 
officer. 

QUESTION: In 1993, you became Executive 

Vice-President of worldwide tobacco; correct? 

ANSWER: Yes. 

QUESTION: And — 

ANSWER: Could I correct that? 

It's the Executive Vice-President of 
Philip Morris Companies. 

QUESTION: I see. Philip Morris 

Companies. And that would have been the 
overall holding company? 
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ANSWER: That's the holding company, 

yes. 

QUESTION: In 1994, you became an 

American citizen; correct? 

ANSWER: Yes. 

QUESTION: And in 1994, you became 

President or the person overall responsible 
for Philip Morris Companies? 

ANSWER: Well, I became President and 

Chief Executive Officer. 

QUESTION: In your capacity with Philip 

Morris Companies, am I correct that in the 
year 2000, you received approximately five 
million dollars in short-term compensation? 

ANSWER: Yes. 

QUESTION: And in the year 2000, you 

received eight million dollars in long-term 
compensation; correct? 

ANSWER: That's for the three-year 

long-term program, that's right. 

QUESTION: And your stock options in 

Philip Morris were 75 million dollars? 

ANSWER: I wouldn't know the exact 

amount, but they had been approximately zero 
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the year before. So they tend to be very 
volatile. 

QUESTION: Yes, sir. 

In the year 2000 — that's last year, 
we're now in May of 2001 and about to begin 
the trial next month — for last year, your 
stock options were approximately 75 million 
dollars; is that correct? 
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ANSWER: When you say "last year," could 

you just be exact? 

QUESTION: Yes, the year 2000. 

ANSWER: At what point in time? 

QUESTION: At the point in time that it 

was reported to the stockholders in the 
annual report. 

ANSWER: In 2001, that would be 

approximately right. 

QUESTION: The tobacco company in the 

United States of Philip Morris and the 
tobacco company of Philip Morris that sells 
cigarettes overseas had 10.6 billion dollars 
in earnings; is that correct? 

ANSWER: Combined, the two would have 

had operating income of approximately that 
amount for the year 2000, yes. 

QUESTION: 10.6 billion? 

ANSWER: Approximately. 

QUESTION: And the operating revenue for 

the year 2000 was 22 billion 658 million 
dollars; correct? 

ANSWER: For both companies? 

QUESTION: Yes, sir. 

ANSWER: I can't confirm that. I don't 

have that number in my head. 

QUESTION: Well, in the year 2000, am I 

not correct that more than 665 billion 
cigarettes were shipped in the U.S. and 
worldwide by Philip Morris? 

ANSWER: Again, I don't have the exact 

number in my head, but it would be of that 
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order. 

QUESTION: 667 billion? 

ANSWER: Could be. 

QUESTION: Now, in your report, you 

reported mega brands of cigarettes. What's a 
mega brand? 

MR. LONG: 

When you say "report," you mean 

the annual report? 

MR. RUSS HERMAN: 

Yes, in 1999, for example. 

ANSWER: I think it's described in the 

annual report. 

EXAMINATION BY MR. RUSS HERMAN: 

QUESTION: How would you describe it? 

ANSWER: Well, I'd like to see the 

report. And I can tell you exactly what it 
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says. 

QUESTION: I'll be happy to do that. 

But what I'd like is your testimony 
about what you consider to be a mega brand. 

ANSWER: We generally evaluate by the 

magnitude of its revenue. 

QUESTION: More than a billion dollars? 

ANSWER: That's probably the accurate 

definition. 

QUESTION: And among those mega brands, 

am I not correct, were Marlboro, Basic, 

Merit, Virginia Slims, Parliament, and Benson 
& Hedges cigarettes? 

ANSWER: Could be. I don't have the 

revenues. 
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QUESTION: Well, you are aware that 

Marlboro, for example, has 38 percent of the 
U.S. market; are you not? 

ANSWER: Yes. 

QUESTION: It's a mega brand; is it not? 

ANSWER: According to the description we 

use in-house, yes. 

QUESTION: Well, according to the 

description you use in-house, isn't Benson & 
Hedges a mega brand? 

ANSWER: Probably. But I don't know the 

exact revenues in my head. 

QUESTION: And isn't Virginia Slims a 

mega brand? 

ANSWER: I don't know, but probably. 

QUESTION: One of the individuals who's 

a class representative for a million or so 
Louisiana smokers is Deania Jackson. Do you 
know what brands she smoked that were Philip 
Morris brands? 

ANSWER: No, I don't. 

QUESTION: They were Marlboro and Benson 

& Hedges. Does that refresh your memory? 

ANSWER: Yes. 

QUESTION: And how old was Deania 

Jackson when she began to smoke? 

ANSWER: I don't recall. 

QUESTION: Age 14? Does that refresh 

your memory? 

ANSWER: No. 

QUESTION: Didn't you begin to smoke 

when you were 14? 

HUFFMAN & ROBINSON, INC., CERTIFIED COURT REPORTERS 
New Orleans, Louisiana (504) 525-1753 

13913 

ANSWER: Yes. 

QUESTION: Gloria Scott, do you remember 

at what age she began to smoke? 

ANSWER: No. 

QUESTION: Do you remember when she 

first became addicted to cigarettes? 

ANSWER: No. 

QUESTION: Was it age 12? 

ANSWER: I don't know. 

QUESTION: Do you recall ever reading 
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her testimony or being told? 

ANSWER: No. 

QUESTION: Do you recall that she smoked 

Benson & Hedges and Virginia Slims? 

ANSWER: No. 

QUESTION: Those are both Philip Morris 

brands; are they not? 

ANSWER: They are. 

QUESTION: As the CEO of Philip Morris 

Companies, you report to a Board of 
Directors; correct? 

ANSWER: Yes. 

QUESTION: And the Board of Directors is 

the ultimate authority of the company; 
correct? 

ANSWER: Yes. 

QUESTION: And they have the power to 

make decisions; correct? 

ANSWER: At the Board level, yes. 

QUESTION: And they have the power even 

to hire you; correct? 

ANSWER: Yes. 
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QUESTION: And they have the power to 

fire you; correct? 

ANSWER: Yes. 

QUESTION: Sir, ultimately, you have the 

power to determine whether Philip Morris 
U.S.A., the tobacco company, takes a position 
on whether smoking cigarettes is addictive; 
isn't that true? 

ANSWER: I would put it another way. I 

would say that they formulated their point of 
view, and then I would discuss that with them 
to see if I agree or not. 

QUESTION: And if you didn't agree, it 

ultimately would be your decision; isn't that 
correct? 

ANSWER: Yes. 

QUESTION: Well, let's — let me 

question you a bit about addiction. 

You would agree, Mr. Bible, if a person 
is addicted to something, their ability to 
exercise free will is certainly limited; 
correct? 

ANSWER: It would depend on the 

circumstances, I think. 

QUESTION: Haven't you previously 

testified that the ability to exercise free 
will would be impaired? 

ANSWER: Yes, I have. But, as I said, 

it would depend on the circumstances. 

QUESTION: Well, would you agree if 

people are addicted to cigarettes, then your 
company couldn't very well defend cases by 
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saying people had free choice? 

ANSWER: I wouldn't say that, no. 

QUESTION: Will you say that the choice 
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is limited if you're addicted to something? 

ANSWER: I wouldn't say that in the case 

of cigarettes. I think that one has free 
choice. Fifty million smokers have quit. 

QUESTION: Sir, in a previous sworn 

testimony, didn't you say, in answer to this 
question: 

"Would you agree," this is the 
question, "that if people are addicted 
to cigarettes, then your company 
couldn't very well defend cases by 
saying people had a free choice? 

"Answer: I'd find that a bit 

difficult to answer. I'm not a lawyer, 
but I will say that your choice is 
limited if you're addicted to something. 
I'd understand that, certainly." 

Do you recall giving that testimony? 
ANSWER: May I see that to refresh my 

memory? 

QUESTION: I'll be happy to show it to 

you. May I have the full transcript, please? 

I'm going to show it to you and I'm 
going to yellow-line the question and answer 
that I just asked you for ready reference. 
I'll indicate to you that this is at Page 
5956 of the Minnesota transcript of your 
testimony at Lines 13 to 19. 

ANSWER: (Reviews document.) Yes, I've 
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seen that. 

QUESTION: Is your memory refreshed now? 

ANSWER: Yes, I recall that. 

QUESTION: You made that testimony under 

oath? 

ANSWER: Yes, I did. 

QUESTION: The testimony you just read 

where you said that choice is limited if 
you're addicted to something, do you 
repudiate that now? 

ANSWER: No, but if I could explain. 

At that point in time, when I was 
talking about addiction or the plaintiff's 
lawyer was talking about addiction, it was 
my position that addiction required some 
traditional markers, one of which was the 
effect of intoxication. 

I think in most circumstances, that 
would probably be an accurate statement. 

QUESTION: Now, you indicated that 50 

million smokers had quit; correct? 

ANSWER: I think that's the number. 

QUESTION: Where did that come from? 

ANSWER: I think from the Surgeon 

General's report. 

QUESTION: Are you familiar with the 

Philip Morris documents that say 90 percent 
will return to smoking within a year? 

ANSWER: No, I've never seen that. 

QUESTION: Or 70 percent of all smokers 

who quit start smoking again? 
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QUESTION: You started smoking when you 

were age 14; correct? 

ANSWER: That's right. 

QUESTION: And, as I understand it, 

somewhere within the last two years, you quit 
smoking; correct? 

ANSWER: That's right. 

QUESTION: At age what? 61? 62? 

ANSWER: Probably, yes. 

QUESTION: And then when the Nabisco 

deal came up, you started smoking again; 
didn't you? 

ANSWER: No. 

QUESTION: Didn't you smoke during the 

Nabisco negotiations? 

ANSWER: No. 

QUESTION: You never made that 

statement? 

ANSWER: I've never made that statement 

and I've never had a cigarette since. 

QUESTION: Okay. And so you quit 

smoking — you started smoking when you were 
14 and you quit smoking when you were 61? 

ANSWER: No, I stopped when I was — 

I've forgotten — around 22, 23, something 
like that. 

QUESTION: And started smoking again? 

ANSWER: Yes. After about twenty years, 

I started smoking again. 

QUESTION: And then how many years after 

that did you quit? 

ANSWER: Well, you just said 61. 
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QUESTION: Sixty-one. So you smoked 

from 14 to age 24? 

ANSWER: (Nods head affirmatively.) 

Uh-huh (indicating affirmatively). 

QUESTION: And then you started smoking 

again when you were in your forties? 

ANSWER: That's right. 

QUESTION: And you quit again when you 

were in your sixties? 

ANSWER: That's right. 

QUESTION: You're familiar with the 

congressional hearings that occurred in 1994? 

ANSWER: Yes. 

QUESTION: And at that time, what was 

your position in terms of the tobacco 
industry? 

ANSWER: I was Executive Vice-President 

of Philip Morris Companies, Inc. in charge of 
worldwide tobacco. 

QUESTION: And at that time, you were 

selling billions of cigarettes, Philip Morris 
cigarettes, in other countries; correct? 

ANSWER: No, I wasn't doing that. 

QUESTION: Well, the company was? 
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ANSWER: The companies were. The 

companies were. There were two companies. 

QUESTION: And do you recall that the 

Chief Executive Officer at that time of 
Philip Morris U.S.A., that is, the tobacco 
company in the U.S., stood up before the 
American people and swore under oath; do you 
recall that? 
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ANSWER: Yes. 

QUESTION: And do you recall that he 

testified at that time that there were no 
adverse health consequences due to smoking? 

ANSWER: I don't recall that, no. 

QUESTION: Do you recall that he 

testified that tobacco was not addictive? 

ANSWER: I remember him being asked if 

it was addictive. And he said, "No, let me 
explain." And he invited his chief scientist 
up to explain his reasoning, which he did. 

QUESTION: Now, that would have been Mr. 

Campbell? 

ANSWER: Yes. 

QUESTION: Now, in 1994, at the time Mr. 

Campbell spoke before Congress or a 
congressional committee under oath, did — 
was Philip Morris, the tobacco companies, 
denying that smoking caused cancer? 

ANSWER: I don't say that — I wouldn't 

say that they were denying it. I think they 
were — The view, Philip Morris U.S.A.'s view 
was that cigarette smoking was a serious risk 
factor — 

QUESTION: Yes, sir. 

ANSWER: — in certain diseases. 

QUESTION: Did Philip Morris in 1994, 

U.S.A., the tobacco company, have a position 
that smoking caused cancer? 

ANSWER: No. It said it was a risk 

factor was my understanding at the time. 

QUESTION: Now, — 
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ANSWER: I think they said they didn't 

know, actually. They said it was a serious 
risk factor. 

QUESTION: The tobacco company said they 

didn't know? 

ANSWER: They didn't know. It might 

have been a serious risk factor was my memory 
of their position at the time. 

QUESTION: In 1994, did the tobacco 

companies, including Philip Morris U.S.A., 
have a position that smoking caused 
emphysema? 

ANSWER: The — If I could just explain, 

I think the circumstance at the time or the 
position that they took at the time was that 
whilst there was strong statistical 
association between cigarette smoking and 
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certain diseases, that there was no evidence 
or identification of the biological mechanism 
that linked smoking and those diseases. That 
was their position. I think that was their 
principal position at the time. They, in 
good faith, wanted to try to find the 
mechanism. 

QUESTION: In 1994, did Philip Morris 

U.S.A., the cigarette company, have a 
position that stated tobacco smoking causes 
emphysema? 

ANSWER: Well, it wasn't as simple as 

that. And it's not something I can say "Yes" 
or "No" to because I think it requires some 
explanation. And the circumstances are as 
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I've just explained. 

QUESTION: In 1994, did Philip Morris 

U.S.A., the cigarette company, have a 
position that tobacco smoking caused heart 
disease? 

ANSWER: With respect to all of those 

diseases, which I think were heart disease 
and emphysema, the position of Philip Morris 
was identical. 

QUESTION: Do you agree that the primary 

reason people smoke is the nicotine in 
cigarettes? 

ANSWER: I don't know the primary reason 

that people smoke. 

QUESTION: Do you know that in 19 — in 

the 1960s, Philip Morris, the cigarette 
company, was attempting to find out the 
minimum nicotine that was required to keep a 
normal person hooked? 

ANSWER: No, I'm not aware of that. 

QUESTION: Do you recall that an officer 

in research, an executive at Philip Morris, 
the tobacco company, described the cigarette 
as a day's supply of nicotine? 

ANSWER: When was that? 

QUESTION: In the — Between 1960 and 

1985. It was actually October 22nd, 1972. 

ANSWER: I wasn't with Philip Morris 

then. 

QUESTION: Yes, sir. 

But since you've been with Philip Morris 
for some time now, over thirty years, haven't 
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you seen documents or been told or read 
documents in which your Research Department 
for the tobacco company in the seventies was 
saying that a cigarette could be described as 
a day's supply of nicotine? 

ANSWER: I've not seen that, to my 

knowledge anywhere. I may have seen one or 
two of these in depositions or testimony, but 
I've not seen — I don't recall seeing those. 

QUESTION: I'm going to show you Scott 
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Trial Exhibit 3035 and hand to your counsel. 
This is a Philip Morris confidential research 
document which also has been identified by 
Mr. Lilly. 

Do you know who Mr. Lilly is? 

ANSWER: I know Cliff Lilly, yes. 

QUESTION: Who is he? 

ANSWER: He's a scientist in Richmond 

with Philip Morris U.S.A. 

QUESTION: Do you see on the first page 

where I have yellow-tabbed and yellow-lined 
the words "Different people smoke cigarettes 
for different reasons. But, the primary 
reason is to deliver nicotine into their 
bodies"? 

ANSWER: I see that. 

QUESTION: All right. Would you agree 

with that statement? 

ANSWER: I don't know. I'm not a 

scientist. I don't know. 

QUESTION: Let me show you then Exhibit 

3163. This is Scott Trial Exhibit 3163. Mr. 
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R. A. Tamol, do you know who Mr. R. A. Tamol 
was? 

ANSWER: No. 

QUESTION: He was an engineer in the 

Research Department of Philip Morris. And in 
the 1960s, do you see Number 4, "Determine 
minimum nicotine required to keep a normal 
smoker hooked"? 

Do you see that? 

ANSWER: I don't know who he is and I 

don't know what that means. 

QUESTION: You don't know what it 

means — 

ANSWER: No. 

QUESTION: — quote, "Determine the 

minimum nicotine required to keep a normal 
smoker hooked"? 

ANSWER: I don't know what he means by 

that, I don't know the person, and I don't 
know what he was thinking. 

QUESTION: Do you, in your 

understanding, have any notion of what the 
word "hooked" means in — 

ANSWER: Yes. In the vernacular, yes, I 

do. 

QUESTION: What does it mean? 

ANSWER: Well, I would say to keep one 

perpetuating in a habit. 

QUESTION: Like addicted? 

ANSWER: Well, I draw a distinction. I 

don't want to quibble between "addiction" and 
"perpetuation." 
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QUESTION: Have you ever seen this 

document before? 

ANSWER: No. I wasn't here in these 
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days. 

QUESTION: And this document was in 

1977; correct? 

ANSWER: Yes. 

QUESTION: And it's from someone in the 

Research Department, Mr. Osdene — 

ANSWER: Yes. 

QUESTION: — to Dr. Seligman, who at 

that time was Vice-President of Research; is 
that correct? 

ANSWER: I don't know what his title 

was, but he certainly worked in the Research 
Department. 

QUESTION: And he was highly placed; was 

he not? 

ANSWER: You know, I can't say that. I 

think he was a senior scientist, but I don't 
know his exact position. 

QUESTION: And you see that there are 

three yellow-lined quotes; is that correct? 

ANSWER: Yes. 

QUESTION: And these quotes are 

attributed to Mr. — to Dr. Donald H. Ford; 
correct? 

ANSWER: Yes. 

QUESTION: And he works for the Center 

for Tobacco Research; correct? 

ANSWER: That's what this implies, yes. 

QUESTION: And the Center for Tobacco 
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Research was, in part, financed by Philip 
Morris U.S.A., the cigarette company; 
correct? 

ANSWER: Well, my understanding is it 

was financed by a number of organizations, 
principally the domestic tobacco 
manufacturers in the United States. 

QUESTION: So Philip Morris tobacco 

contributed to this center — 

ANSWER: Yes. 

QUESTION: — Center for Tobacco 

Research? 

ANSWER: My understanding is they were 

one of the funders. 

QUESTION: The first quote says, quote, 

"Opiates and nicotine may be similar in 
action," end quote. 

Do you see that? 

ANSWER: That's what it says. 

QUESTION: Was this ever reported to 

you? 

ANSWER: I've never seen that, no. 

QUESTION: The second says, quote, "We 

accept the fact that nicotine is 
habituating," end quote. 

Was this ever reported to you? 

ANSWER: No, there wouldn't have been 

any reason for that to have been reported to 
me at the time. 

QUESTION: The third — Well, has it 

been reported to you since? 
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QUESTION: The third quote says, quote, 

"There's a relationship between nicotine and 
the opiates," period, end quote. 

Has that been reported to you? 

ANSWER: No. No, I think the CTR had 

been dissolved by then. 

QUESTION: Can we see Trial Exhibit, 

Scott Trial Exhibit 3719? 

William L. Dunn, he was with the Philip 
Morris Research Center; is that correct? 

ANSWER: I believe so. 

QUESTION: In Richmond, Virginia; 

correct? 

ANSWER: Well, I don't know. I believe 

so. 

QUESTION: And that's where the research 

center was located? 

ANSWER: Right. Right. 

QUESTION: And have you seen this report 

by Mr. William L. Dunn, Jr.? 

ANSWER: You know, I'm not sure. I may 

have, but I don't recall it. 

QUESTION: It's likewise marked 

confidential? 

ANSWER: (Nods head affirmatively.) 

Uh-huh (indicating affirmatively). 

QUESTION: Is that correct? 

ANSWER: Yes. 

QUESTION: All right. Would you turn to 

the fourth page where I've put a yellow tab. 

Do you see the sentence, quote, "Without 
nicotine, the argument goes, there would be 
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no smoking," end quote? 

ANSWER: I see that. 

QUESTION: Have you ever read that 

before? 

ANSWER: Not to my knowledge, I don't 

recall having read that. But can I read this 
to get the context, please? Because it looks 
like this one line has been selected here. 

QUESTION: Well, yes, please go ahead 

and read the whole document. 

ANSWER: (Reviews document.) Yes, I've 

read it. I haven't gone beyond Page 4. 

QUESTION: Would you go to Page 5 now. 

Would you read the first paragraph? 

ANSWER: (Reviews document.) Yes. 

QUESTION: And I'd like you to continue 

reading. You can read the whole page, if 
you'd like, or as much as you want. 

ANSWER: (Reviews document.) Yes, I've 

read that. 

QUESTION: All right. Do you see the 

lines Mr. Dunn, your research — Philip 
Morris U.S.A.'s research person states, 
quote, "The cigarette should be conceived not 
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as a product but as a package, the product is 
nicotine," end quote. 

Do you see that? 

ANSWER: Yes, I see that. 

QUESTION: Was that ever reported to 

you? 

ANSWER: No. 

QUESTION: Have you ever read this 
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before? 

ANSWER: You know, I may have. That 

strikes a bell, so I think I may have seen 
the document before. 

QUESTION: What about the line, quote, 

"Think of the cigarette pack as a storage 
container for a day's supply of nicotine"? 
ANSWER: Well, that's what he says. 

QUESTION: Did anybody report that to 

you? 

ANSWER: No, but I have heard that said. 

Maybe I've read this document before in 
testimony or it's been shown to me. I've 
seen that before. 

QUESTION: What about, quote, "Think of 

the cigarette as a dispenser for a dose unit 
of nicotine," end quote. Have you ever seen 
that line before? 

ANSWER: No, I've not. Well, I may have 

when I've read this before but it vaguely 
rings a bell. 

QUESTION: In other words, until — 

you're not sure, but unless this was read to 
you during a trial or in a deposition, it had 
never been reported to you; correct? 

ANSWER: That's correct. 

QUESTION: I show you trial document 

3359.01. Have you seen this document before? 
ANSWER: (Reviews document.) No. 

QUESTION: Would you turn to the last 

page. 

Quote, "Shook, Hardy reminds us, I'm 
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told, that the entire matter of addiction is 
the most potent weapon a prosecuting attorney 
can have in a lung cancer/cigarette case." 

And then the quote, "We can't defend 
continued smoking as, quote, 'free choice' if 
a person was addicted," period, end quote. 

Do you agree with that statement? 

ANSWER: I would say that, firstly, I've 

not seen this document before and I don't 
know who these people are. And I can't, I 
really can't speak for what he was meaning 
there. So I think you're better off asking 
him about that, not me. 

QUESTION: In 1988, didn't the Surgeon 

General determine that tobacco was addictive? 
ANSWER: Yes. 

QUESTION: Okay. Now, — 
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ANSWER: Having changed his position 

from 1964. 

QUESTION: What was your position in 

terms of being an officer of a Philip Morris 
company in 1988? 

ANSWER: Well, in '88, I would have been 

President and CEO of Philip Morris 
International, Inc. 

QUESTION: Selling cigarettes overseas? 

ANSWER: Well, the company marketed, 

manufactured cigarettes overseas, yes. 

QUESTION: And at that time, in your 

capacity, were you aware in 1988 that the 
Surgeon General had determined tobacco to be 
addictive? 
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ANSWER: Probably, yes. 

QUESTION: And were you aware that the 

chemical in tobacco responsible for addiction 
was determined to be nicotine? 

ANSWER: Well, I don't recall it being 

specified as such in the Surgeon General's 
report. 

QUESTION: Well, in 1988, were you aware 

that nicotine was the addictive element in 
tobacco? 

ANSWER: Well, I didn't agree at that 

point in time with the Surgeon General's 
definition, frankly. I supported Philip 
Morris' position on addiction at the time, so 
I can't agree with what you just said. 

QUESTION: Well, last year in October, 

you made a public statement that tobacco is 
addictive; correct? 

ANSWER: Philip Morris U.S.A. did, yes. 

QUESTION: Well, did you — When did you 

first learn that nicotine was a poison? 

ANSWER: I think the world has known 

nicotine to be a poison forever. It's just a 
fact of quantity, I think, or the amount. I 
don't think there has ever been any secret 
about nicotine. 

MR. GAY: 

Your Honor, can we approach? 

(Whereupon the playback of the 
above-referenced videotape is suspended at 
this time.) 

(Whereupon a bench conference is held at 
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this time as follows:) 

MR. GAY: 

Sorry to interrupt. Your Honor, but I 
don't think it's appropriate to continue to 
have a document up there that he's not using 
with the witness. I thought we had worked 
this out with them beforehand. If he's not 
using a document with the witness, the 
witness ought to be shown not the document. 
That document was used about twenty questions 
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ago. 

MR. RUSS HERMAN: 

He's still referring to — Some of the 
questioning still relates to the document. I 
sent them this complete CD yesterday to play 
all the way through and make any objections. 

I had one objection, which I took care of. 
This objection was not lodged. 

MR. GAY: 

We lodged an objection that a document 
that the witness is not dealing with should 
not be shown on the screen, Russ. 

MR. RUSS HERMAN: 

And when did you lodge that, Charlie? 

MR. GAY: 

Yesterday. 

MR. RUSS HERMAN: 

Where? 

MR. GAY: 

We told you yesterday and we thought we 
had this worked out. 

MR. RUSS HERMAN: 
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You never said a word to me. 

MR. GAY: 

I'm just giving you my — That's my 
objection. Your Honor. 

THE COURT: 

Overruled. 

(Whereupon the bench conference is 
concluded at this time.) 

MR. RUSS HERMAN: 

Your Honor, may we continue to show the 
jury this video? 

THE COURT: 

Yes. Continue. 

(Whereupon the above-referenced 
videotape is played back at this time as 
follows:) 

QUESTION: So for the whole time that 

you were an officer in Philip Morris 
International or Philip Morris worldwide 
selling billions of cigarettes, those 
companies selling billions of cigarettes, you 
knew nicotine was a poison? 

ANSWER: I think that's an exaggeration. 

I would say nicotine, I knew, arose naturally 
in the tobacco leaf. Tobacco leaf was used 
for cigarettes with very low levels. That 
wasn't the case. 

QUESTION: I thought your testimony was 

that people knew that nicotine was a poison 
forever. 

ANSWER: Yes. 

MR. LONG: 
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There's no question. 

EXAMINATION BY MR. RUSS HERMAN: 

QUESTION: And for the whole time that 


http://legacy.library.ucsfSdu/tid/^t|£K^Q^|aidlhdustrydocuments. ucsf.edu/docs/hzgl0001 



4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 


you were in charge of companies that were 
selling billions of cigarettes overseas, 
during that period of time, when did you — 
did you ever determine that smoking tobacco 
was addictive? 

ANSWER: Did I — 

MR. LONG: 

Object to the form. 

EXAMINATION BY MR. RUSS HERMAN: 

QUESTION: Yes. Did you? 

ANSWER: No. 

QUESTION: Well, in 1994, Philip Morris 

U.S.A.'s position was, under oath, tobacco 
was not addictive; correct? 

ANSWER: Yes. And they explained their 

position on that fully with their chief 
scientists, that's quite right. 

QUESTION: And last year in October, 

October 2000, you as the Chairman and CEO 
of Philip Morris Companies made a public 
admission or statement that tobacco was 
addictive; correct? 

ANSWER: Philip Morris U.S.A. made the 

public statement. I supported that, yes. 

QUESTION: And it took from 1988 until 

the year 2000 for Philip Morris U.S.A., the 
tobacco company, to acknowledge that tobacco 
was addictive; correct? 

ANSWER: Well, could I explain that? 
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QUESTION: Would you answer my question? 

ANSWER: Well, I'd like to explain that. 

QUESTION: Yes. Sure, you can. 

ANSWER: I'd like to explain it. 

QUESTION: Sure. 

ANSWER: Thank you. 

Yes, I'd say 1988, when the Surgeon 
General's report was published, it differed 
to the 1964 Surgeon General's report where 
the Surgeon General said that cigarette 
smoking was habituating and was not 
addictive. And over all those years, that 
remained the definition of cigarette smoking. 

I believe in 1964, the Surgeon General 
described in his conclusion that cigarette 
smoking lacked what he felt were the three 
determining markers, which were withdrawal, 
tolerance and intoxication. 

In 1988, the Surgeon General changed his 
point of view, it's my understanding, and no 
longer used those markers. And moved to 
dependence as a marker. 

We didn't subscribe to that. We felt 
that the traditional elements that were 
described in 1964 remained important and the 
overwhelming or superior elements necessary 
for a definition of addiction. 

In the year 2000, Philip Morris U.S.A., 
in its desire to align with society's 
position in this area, concluded that the 
overwhelming statistical association of 


http://legacy.library.ucsfSdu/tid/^t|£K^Q^|aidlhdustrydocuments. ucsf.edu/docs/hzgl0001 



32 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


cigarette smoking with addiction was such 
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that they should accept the definition of 
1988. And they've gone on the record as 
accepting that. 

I was told of that change in their 
position, I supported that. And that is our 
position today, that cigarette smoking is 
addictive. 

QUESTION: Is it your position that 

nicotine is the addictive chemical or 
compound in tobacco? 

ANSWER: Well, I don't know that. 

QUESTION: As we sit here today, as 

Chairman of the Board and CEO of Philip 
Morris Companies, you don't know that 
nicotine is addictive? Is that your 
testimony? 

ANSWER: I don't know. It may be, but I 

don't know if nicotine is addictive. 

QUESTION: Do you know, as the Chairman 

of the Board and CEO of Philip Morris 
Companies, as you sit here today, what the 
benefit of nicotine is? 

ANSWER: Oh, I don't know. You'd need 

to speak to a scientist. I have no idea. 

QUESTION: When did — I'll make it 

several questions. When did Philip Morris 
tobacco companies first remove all nicotine 
from any brand? 

ANSWER: I can probably help you out a 

bit here. Philip Morris U.S.A. launched one 
brand, and I don't recall when, but I would 
estimate about ten years ago, twelve years 
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ago. The brand name was — 

QUESTION: Excuse me. In the 1990s? 

ANSWER: Well, actually, it might have 

been on the cusp, a bit before, a bit after, 

I don't recall exactly, but it was about a 
decade ago. 

QUESTION: Okay. 

ANSWER: And it launched a new brand, 

the brand name was Next, to the best of my 
memory, with no nicotine. 

QUESTION: Okay. Now, — 

Thank you. I appreciate that. 

Now, let's talk about the Louisiana 
smokers and the class representatives. When 
did Philip Morris first remove all nicotine 
from Benson & Hedges? 

ANSWER: The company found that the 

brand Next did not sell, smokers did not want 
to buy it. And so they didn't, to the best 
of my knowledge, anyway, they didn't remove 
nicotine from cigarettes after that brand was 
launched and failed. In fact, they took a 
very substantial write-off. 

QUESTION: Well, sir, has Philip Morris, 
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the tobacco companies, ever removed nicotine 
from the Benson & Hedges brand? 

MR. LONG: 

Objection. Asked and answered. 

THE SPECIAL MASTER: 

Mr. Bible didn't answer the question. 

You may answer. You may answer the question. 

ANSWER: I don't know if they have. I 
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just don't know. I don't think they have. 
EXAMINATION BY MR. RUSS HERMAN: 

QUESTION: Has Philip Morris, the 

tobacco companies, ever removed nicotine from 
Marlboros? 

ANSWER: Not to my knowledge. 

QUESTION: Has Philip Morris, the 

tobacco company, ever removed nicotine from 
Merit cigarettes? 

ANSWER: Not to my knowledge. 

QUESTION: Has Philip Morris, the 

tobacco company, ever removed nicotine from 
L & M cigarettes? 

ANSWER: Not to my knowledge. 

QUESTION: Has Philip Morris, the 

tobacco company, ever removed the nicotine 
from Virginia Slims? 

ANSWER: Not to my knowledge. 

QUESTION: Has Philip Morris, the 

tobacco company, ever removed nicotine from 
Marlboro Lights? 

ANSWER: Not to my knowledge. 

QUESTION: Has Philip Morris, the 

tobacco company, ever removed the nicotine 
from Merit Lights? 

ANSWER: Not to my knowledge. 

QUESTION: Are you aware that in this 

case that was brought for Louisiana smokers 
and former smokers, that Philip Morris has 
now admitted that cigarette smoking causes 
lung cancer? 

ANSWER: Philip Morris has agreed that 
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cigarette smoking causes lung cancer. 

QUESTION: Are you aware that in this 

case for Louisiana smokers and former 
smokers, that Philip Morris admits 
overwhelming medical and scientific consensus 
that cigarette smoking causes heart disease? 

ANSWER: I think Philip Morris has 

agreed that it's the overwhelming consensus 
that cigarette smoking causes heart disease. 

QUESTION: Are you aware in this case 

for Louisiana smokers and former smokers that 
Philip Morris has agreed that smoking is 
addictive? 

ANSWER: Philip Morris has agreed, I 

think it was towards the end of last year, 
Philip Morris has agreed that cigarette 
smoking is addictive. 
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QUESTION: Okay. I'd like to ask you 

some questions regarding health issues. How 
many cancer-causing chemicals are there in 
tobacco smoke? 

ANSWER: Well, I don't know the exact 

answer to that. You'd probably be better 
advised to speak to a scientist. But I have 
been told that there are, I think, forty 
carcinogens in tobacco smoke. I think 
they're described as animal carcinogens. And 
I think seven of those have been described as 
human carcinogens. 

QUESTION: Well, let me ask you this. 

Of the seven compounds that cause cancer 
in human beings, how many of those cancer- 
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causing chemicals or compounds have been 
removed from Marlboros? 

ANSWER: I don't know. 

QUESTION: Have one? 

ANSWER: I don't know. 

QUESTION: Have one of those cancer- 

causing compounds been removed from Merit 
cigarettes? 

ANSWER: I don't know if any of them 

have been removed from any of our products. 

QUESTION: Has Philip Morris removed the 

cancer-causing compounds from Benson & 

Hedges? 

ANSWER: I don't know. I think if you 

spoke to a scientist at Philip Morris U.S.A., 
they could give you an answer. 

QUESTION: Have you ever issued any 

written direction or statement to any Philip 
Morris employee to remove a single or all 
cancer-causing compounds from the brands 
which you are selling overseas? 

ANSWER: No, not to my knowledge. 

However, that is something that I know that 
Philip Morris U.S.A. has been working on for 
many years. 

To the best of my knowledge, they are 
trying very hard, have been unable to do 
that, and they're trying very hard now, and 
they're hopeful that they may be able to 
remove some. 

QUESTION: This is Trial Exhibit 3103. 

Doctor, do you know who Dr. Wakeham was? 
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ANSWER: You asked me that before. 

QUESTION: Is? 

ANSWER: Yes. 

QUESTION: Yes, I did. 

Who is Dr. Wakeham? 

ANSWER: Well, I only know that he 

worked in the R & D Department of Philip 
Morris U.S.A. 

QUESTION: Well, was he the head of it? 

ANSWER: I don't know. 


http://legacy.library.ucsfSdu/tid/^t|£K^Q^|aidlhdustrydocuments. ucsf.edu/docs/hzgl0001 



11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 


1 

2 

3 


QUESTION: Would you look at the 

yellow-tabbed page, please? 

ANSWER: Well, may I just have a look? 

QUESTION: You may look at the whole 

document. 

ANSWER: I may? 

QUESTION: Certainly. Take your time. 

First of all, it does say on the face of 
the document that it's a Philip Morris 
document; does it not? 

ANSWER: It says Philip Morris 

Incorporated. 

QUESTION: And — 

ANSWER: That's the tobacco company. 

QUESTION: And that is the USA tobacco 

company — 

ANSWER: That's right. 

QUESTION: — correct? 

ANSWER: That's right. 

QUESTION: And it does say that it's 

from the Research — it's presented to the 
Research & Development committee; correct? 
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ANSWER: That's what it says. 

QUESTION: And it does say it was 

presented to the Research & Development 
committee here in New York; correct? 

ANSWER: Yes. 

QUESTION: And that was in 1961; 

correct? 

ANSWER: Yes. 

QUESTION: Okay. Now you may look at 

the whole document. Let me know when you're 
ready for my question. 

ANSWER: (Reviews document.) Yes, I've 

got as far as that point here. 

QUESTION: Okay. If you would, there is 

a page marked that says, "Partial list of 
compounds in cigarette smoke also identified 
as carcinogens"; correct? 

ANSWER: Right. 

QUESTION: And a carcinogen is something 

that causes cancer; correct? 

ANSWER: Well, I was just looking at the 

definition here, actually. 

(Reviews document.) Can give rise to 
gene deformation, yes, in a test animal. 

QUESTION: Now, in this partial list of 

compounds in cigarette smoke are arsenic; is 
that correct? 

ANSWER: Yes. 

QUESTION: Benzene; correct? 

ANSWER: Yes. 

QUESTION: Chromium; correct? 

ANSWER: Yes. 

HUFFMAN & ROBINSON, INC., CERTIFIED COURT REPORTERS 
New Orleans, Louisiana (504) 525-1753 

13942 

QUESTION: Cobalt. 

ANSWER: Yes. 

QUESTION: Nickel; correct? 
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ANSWER: Yes. 

QUESTION: Xylene; correct? 

ANSWER: Yes. 

QUESTION: And a number of other 

chemicals and compounds; correct? 

ANSWER: Yes. 

QUESTION: Do you know whether Mr. 

Cullman — Do you know who Mr. Joseph 
Cullman, III was? 

ANSWER: Is, yes. 

QUESTION: Or is? 

ANSWER: Yes. 

QUESTION: Wasn't he President of Philip 

Morris Tobacco at one time? 

ANSWER: I don't know. He was a 

Chairman and CEO of Philip Morris, I recall 
that. 

QUESTION: Of the tobacco company? 

ANSWER: Yes. 

QUESTION: Okay. On January 3rd, 1971, 

do you know whether Mr. Cullman said that if 
Philip Morris found that any ingredient in 
its tobacco was causing injury, that they'd 
remove it? 

ANSWER: No, I'm not familiar with that. 

QUESTION: I want to show you a letter 

identified as Trial Exhibit 3128. This is 
from Peter Waltz directed to Mr. H. Wakeham, 
Vice-President in charge of research, Philip 
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Morris International. And it's dated 36, 37 
years ago, September 25th, 1963. 

Do you see that, sir? 

ANSWER: Yes. 

QUESTION: It's marked "PERSONAL AND 

CONFIDENTIAL"? 

ANSWER: Yes. 

QUESTION: Have you seen this before? 

ANSWER: I have no memory of seeing 

this . 

QUESTION: No one at Philip Morris 

Research ever showed it to you; did they? 

ANSWER: I have no knowledge of this. 

QUESTION: You can read the whole thing. 

I just have one question at Page 5 of this 
1963 document. 

ANSWER: (Reviews document.) Yes? 

QUESTION: Okay. I'm going to direct 

your attention, sir, to Page 5, Paragraph 
8 — 

ANSWER: Yes. 

QUESTION: — of Exhibit 3128, dated in 

1963 to Mr. Wakeham, head of your — head of 
Philip Morris' Research Department. 

Would you read Number 8 aloud for the 
record? 

ANSWER: "Hamsters on inhalation with 

tobacco smoke after eight months show lung 
lesions (there is reasonable belief that in 
several more months lung carcinomas will be 
obtained). Under similar (not identical) 
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with nitrosamines." 

QUESTION: You've never read it before? 

ANSWER: I've never read that before. 

QUESTION: No one at Philip Morris ever 

showed it to you; is that correct? 

ANSWER: I've never seen that, sir. 

That's 1963. I wasn't in the company then. 
And I was with Philip Morris International 
when I joined the company. I'm not familiar 
with that. 

QUESTION: In the whole time that you 

were selling or your company, Philip Morris 
International, was selling billions of 
cigarettes overseas, no one in Research & 
Development ever told you that experiments 
conducted twenty, thirty years before had 
shown that inhalation of tobacco smoke had 
caused lung lesions in hamsters; correct? 

ANSWER: I had heard that nitrosamines 

were a difficulty and were a problem. And 
that, in fact, I think we were asked to know 
what we could do about it some time ago. And 
we've been working very hard. 

And the good news is we believe we now 
have a method by which we can remove 
nitrosamines almost entirely from cigarette 
smoke. 

QUESTION: Sir, have you previously 

testified under oath in Minnesota that you 
yourself have never instructed your company 
to research a cancer-free cigarette? 

ANSWER: I don't believe I have. I 
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believe the people that run the tobacco 
operations may have. 

QUESTION: You've never issued such a 

directive; have you? 

ANSWER: No, but the people who run the 

Philip Morris U.S.A. businesses may have. 

QUESTION: Can you tell the jury, give 

us a written document, where someone in your 
tobacco company said, "Go research a cancer- 
free cigarette"? 

ANSWER: Well, in Philip Morris U.S.A., 

I think there's a good chance you'd find 
that. And I think you should really ask 
them. I can't help you. 

QUESTION: Sir, have you ever seen such 

a document? 

ANSWER: No, I haven't. But there's no 

reason why I should. Philip Morris U.S.A. 
runs the tobacco operations in the United 
States. 

QUESTION: Is there one on your website? 

ANSWER: I don't know. 

QUESTION: Any such document where 

anybody was ever ordered at Philip Morris to 
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produce a cancer-free cigarette? 

ANSWER: I just told you I've not seen 

such a document. 

QUESTION: Well, does Philip Morris have 

a policy of hiding or destroying documents, 
that is, the tobacco company? 

ANSWER: Absolutely not. 

QUESTION: Have you seen any documents 
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where Philip Morris Tobacco set up a dummy 
mailing address? 

ANSWER: Well, I'd like to see the 

document you're referring to. 

QUESTION: Well, I have it here for you. 

It's Scott Trial Exhibit 3459. And it's 
dated March 31st, 1977. 

Now, this is directed to Dr. Max 
Hausermann; is that correct? 

ANSWER: Yes. 

QUESTION: He was with Philip Morris 

Europe? 

ANSWER: Yes. 

QUESTION: Research & Development? 

ANSWER: Yes. 

QUESTION: In 1977? 

ANSWER: Well, I presume so. I don't 

recall. 

QUESTION: And it's sent from Mr. Robert 

Seligman, who was with Research & Development 
in the United States; correct? 

ANSWER: Yes, I presume he was. 

QUESTION: Okay. And in this letter, 

quote, he talks about "If this procedure is 
unacceptable to you, perhaps we should 
consider a, quote, 'dummy,' end quote, 
mailing address at Cologne for the receipt of 
samples"; correct? 

ANSWER: Yes. 

QUESTION: This relates to INBIFO, 

I-N-B-I-F-O; is that correct? 

ANSWER: Well, it mentions INBIFO. 
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QUESTION: Yes. 

INBIFO was a company in Cologne that 
Philip Morris purchased; wasn't it? 

ANSWER: That's right. It was a 

research company. 

QUESTION: And any idea why your 

researchers in the U.S. and the researchers 
in Europe wanted to set up a dummy mailing 
address for sending samples from the U.S. to 
Cologne? 

ANSWER: I have no idea. 

QUESTION: Okay. Let me show you 

another document. 

Who is W. L. Dunn? 

ANSWER: I think you told me he worked 

in the Research Department. I think that's 
right. 
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QUESTION: Dr. Osdene worked in the 

Philip Morris tobacco Research Department; 
correct? 

ANSWER: Yes. 

QUESTION: I'm going to show you Trial 

Exhibit 3478. Have you seen this document 
before? 

ANSWER: (Reviews document.) You know, 

I don't recall. I may have. I don't recall 
exactly, but I may have. 

QUESTION: Do you know who Carolyn Levy 

is? 

ANSWER: Yes, I do. 

QUESTION: Who is she? 

ANSWER: Well, she works for Philip 
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Morris U.S.A. today and she runs the Youth 
Smoking Prevention Program. 

QUESTION: All right. And at the time 

in 1977, she was in research; was she not? 

ANSWER: Well, I believe so, but I don't 

know. 

QUESTION: Would you read for the 

record, please, the content of this letter 
from Mr. Dunn of Philip Morris to Mr. Osdene 
of Philip Morris. 

ANSWER: "I've given Carolyn approval to 

proceed with the study. If she's able to 
demonstrate, as she anticipates, no 
withdrawal effects of nicotine, we will want 
to pursue this avenue with some vigor. If, 
however, the results of nicotine are similar 
to those gotten with morphine and caffeine, 
we will want to bury it. Accordingly, there 
are only two copies of this memo, the one 
attached and the original which I have." 

QUESTION: Were you aware that folks in 

Philip Morris research in 1977 were 
instructing each other to bury studies that 
they didn't particularly like the outcomes 
of? 

ANSWER: Actually, this document comes 

back to my mind. Because it must have been 
presented to me sometime before. And I have 
asked about that particular incident. 

And I was told that that research was 
conducted, and was retained, and is in the 
records of Philip Morris. So nothing was 
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buried. 

QUESTION: Well, you don't know what was 

retained and what wasn't of your own 
knowledge; do you? 

ANSWER: Yes, I do. I was told. 

QUESTION: Did you go to the file? 

ANSWER: No, I did not. But it was 

confirmed to me categorically that the 
research remained in place by her. 

QUESTION: When did you first become 
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aware of the study in Exhibit 3478 and Mr. 
Dunn and Osdene's desire to bury the study 
if it didn't come out the way they wanted? 

ANSWER: I don't recall. It was 

probably in some testimony over the last 
couple of years. 

QUESTION: Sir, before we recessed, I 

was asking you about your knowledge of Philip 
Morris Tobacco Research Department burying or 
destroying documents. And I'm going to show 
you now Exhibit 3023. Pass one to your 
counsel. 

This document, are you familiar with it? 
Have you seen it before? 

ANSWER: (Reviews document.) I have. 

I've seen this in prior testimony before. 

QUESTION: Exhibit 3023, you were 

questioned about in Minnesota. 

Do you recall that? 

ANSWER: Yes, I do. 

QUESTION: And this document has been 

identified in Minnesota in Mr. Charles' 
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deposition as probably authored by Mr. Tom 
Osdene. 

Do you recall that? 

ANSWER: No, I don't recall that. But 

I've been told it was. 

QUESTION: And Mr. Osdene was in the 

Research & Development Department at Philip 
Morris Tobacco in the United States; correct? 

ANSWER: That was my memory, yes. 

QUESTION: And you also had seen this 

document in your sworn testimony in Florida; 
correct? 

ANSWER: Yes. 

QUESTION: Would you read Number 1 for 

the record. 

ANSWER: "Ship all documents to 

Cologne...." I can't read the rest of it. 

QUESTION: Well, according to — I can 

understand that — according to your 
testimony in Minnesota, the words are "...by 
Tom," "Ship all documents to Cologne by Tom." 

ANSWER: It could be that. 

QUESTION: Would you read Number 2 for 

the record. 

ANSWER: "Keep in Cologne." 

QUESTION: And was INBIFO, the company 

which Philip Morris bought to do research, in 
Cologne? 

ANSWER: You know, I don't know. But I 

believe it was. But I actually don't know. 

QUESTION: Would you read Number 6 for 

the record. 
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ANSWER: "If important letters have to 

be sent, please send to home - I will act on 
them and destroy." 
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QUESTION: I'm going to show you your 

testimony in Minnesota at Page 612 and 613. 
And let's see if this refreshes your memory. 
You can read it in context. 

ANSWER: You said Florida. Is this — 

QUESTION: Did I say Florida? I'm 

sorry. I meant to say Minnesota. This is a 
transcript from the Minnesota trial. 

ANSWER: I recall that, yes. 

QUESTION: It's Page 6212 and Page 6213 

from the Minnesota trial transcript. 

You testified under oath in that case; 
correct? 

ANSWER: Yes. 

(Reviews document.) Yes. 

QUESTION: Does this document of your 

official testimony in Minnesota indicate that 
when you saw this exhibit about destroying 
documents, that you were very ashamed and 
distressed? 

ANSWER: That's accurate. And I went on 

to describe that, however, I'd been told and 
it was confirmed to me that all the original 
documentation was in the files of INBIFO. So 
I felt better about the situation then. 

QUESTION: Now, someone told you that? 

ANSWER: Yes. 

QUESTION: Who told you that? 

ANSWER: I don't remember. 

HUFFMAN & ROBINSON, INC., CERTIFIED COURT REPORTERS 
New Orleans, Louisiana (504) 525-1753 

13952 

QUESTION: Did they tell you it was Mr. 

Osdene's handwriting? 

ANSWER: No. You told me that. 

QUESTION: Well, when you asked him 

about this destruction, didn't you ask him 
about Mr. Osdene? 

ANSWER: I don't know what do you mean. 

QUESTION: Well, you assumed in your 

testimony in Minnesota that Osdene had 
written this document? 

ANSWER: Well, may I see the testimony 

again? Did I assume that? 

QUESTION: Sure. 

It's at Page 6214, Lines 1 through 6. 
Take a look at 6214, Lines 3 through 6, 

4 through 6. 

ANSWER: (Reviews document.) Yes. I've 

read it. 

QUESTION: I'll read it. 

"Question: Quote, If important 

letters or documents," I'm reading from 
Number 6, quote, "If important letters 
or documents have been sent, please send 
to home. I will act on them and 
destroy." 

ANSWER: I didn't — You said at Line 6? 

QUESTION: The question at Line 3 is 

"Correct?" 

And you answered "Yes." 

Do you see that? 

ANSWER: I see — Yes. 
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QUESTION: "Question: And that is the 
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words of Dr. Osdene; correct? 

"Answer: Well, we're assuming that and 

I think that's a fair assumption." 

Do you see that testimony? 

ANSWER: Yes. 

QUESTION: Now, my question is did you 

ever talk to Osdene about this? 

ANSWER: No, I didn't. I wrote to him 

and asked him to testify, but I've never 
spoken to him. 

QUESTION: Now, have you put anything in 

writing, since reading these last exhibits 
I've shown you, directing the employees of 
Philip Morris Tobacco and their researchers 
not to destroy documents? 

ANSWER: I believe Philip Morris U.S.A. 

has a very optimum document retention 
program. 

QUESTION: Sir, have you put anything in 

writing to Philip Morris Tobacco saying, "Do 
not destroy documents"? 

ANSWER: No, I have not. To the best of 

my knowledge, I may have circulated to all 
companies and Philip Morris companies to 
comply with our document retention programs, 
which are optimum. So I really have, in a 
sense, done that. 

Well, may I see the document? 

QUESTION: Certainly. I'd be happy to 

show you a document which you may not be 
aware of. And we will identify it for the 
record. I'm going to give you a copy and I'm 
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going to give your attorney a copy, as I've 
done throughout. This is Trial Exhibit Scott 
3514. Take your time. 

ANSWER: (Reviews document.) 

(Whereupon the playback of the 
above-referenced videotape is suspended at 
this time.) 

MR. RUSS HERMAN: 

Your Honor, I passed Carl Gethers a 
note. I thought that we would actually by 
doing this get out of here a little early 
today. The note he passed me back is we've 
got about twenty minutes left. 

I don't know what Your Honor or the 
jury's feeling is, whether they want to see 
the rest of it today or come back and show it 
when we come back on Tuesday. But I did make 
a representation to The Court, and I wasn't 
aware of all the lengthy pauses in this. 

THE COURT: 

I think on the eve of St. Valentine's 
Day, we'll call it a day. Is that all right? 

THE JURY: 

Yes . 
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THE COURT: 

We'll come back Tuesday morning, Tuesday 
morning, 9:30. See you then. Remember my 
instructions. Have a nice Valentine's and a 
nice weekend. 

(Whereupon the jury is excused at this 
time.) 

THE COURT: 
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Let the record reflect the jury has left 
the courtroom. 

Anything for the record by plaintiffs' 
counsel? 

MR. RUSS HERMAN: 

None, Your Honor. 

THE COURT: 

Defense counsel? 

MR. WITTMANN: 

No, Your Honor. 

MR. WILLIAMS: 

Your Honor, this morning I told you I'd 
bring the transcript. There was an issue of 
defendants', the admissibility of defendants' 
advertising expenses. 

THE COURT: 

Yes . 

MR. WILLIAMS: 

I'd like to present Your Honor with that 
transcript. It's from the deposition 
designation hearing of January 31st, 2002. 

And I'll refer Your Honor to Pages 50 through 
56. 

MR. RUSS HERMAN: 

Your Honor, we have fourteen documents 
supporting our position which we had before. 
We'd like to argue that issue. 

THE COURT: 

Well, I'll consider that on Tuesday. 

And if you will get the documents to my 
staff. 

I have your documents, Mr. Williams? 
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MR. WILLIAMS: 

Your Honor, you have the transcript that 
I promised this morning. 

MR. RUSS HERMAN: 

Your Honor, I'd like the document 
withheld until we can present our documents 
at the same time. Unless you want them all 
now and I'll be happy to bring them up. 

THE COURT: 

It's not necessary that I have them all 
now. We can argue it probably at lunchtime 
on Tuesday. 

MR. RUSS HERMAN: 

That would be fine. Your Honor. 

THE COURT: 

And if you could give them to me on 
Tuesday morning, Mr. Williams. Keep yours 


http://legacy.library.ucsfSdu/tid/^t|£K^Q^|aidlhdustrydocuments. ucsf.edu/docs/hzgl0001 



18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 


until Tuesday morning. 

MR. WILLIAMS: 

Okay. Thank you. Your Honor. 

THE COURT: 

After the deposition of Mr. Bible is 
complete, Mr. Herman, what is your witness 
plan? 

MR. RUSS HERMAN: 

Yes. I've indicated to all counsel that 
beginning Tuesday, Dr. Henningfield will be 
the witness after we play this first twenty 
minutes. 

In the event that Dr. Henningfield does 
not last through Friday, we have documents 
prepared or we will call back Dr. Arnett, 
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depending upon how long the cross of redirect 
of Dr. Henningfield lasts. 

So it will be Dr. Henningfield is the 
only live witness next week unless, for some 
reason, we have a full day open. And we will 
give advance notice of that, as we're 
required. 

I also spoke with Mr. Wittmann about 
this. And we will deliver the Henningfield 
documents to Mr. — and demos to Mr. 

Wittmann's office, which is where they've 
requested them. 

MR. WITTMANN: 

Tomorrow? 

MR. RUSS HERMAN: 

Yes . 

MR. WITTMANN: 

What time? 

MR. RUSS HERMAN: 

Wait a minute. Let's see. It's Friday. 
I usually get your FAXes and briefs about 
7:00 p.m. 

You'll get them as soon as we've got 

them. 

MR. WITTMANN: 

Okay. 

MR. RUSS HERMAN: 

We'll get them to you as soon as we can 
possibly get them. 

MR WITTMANN: 

Okay. 

MR. WILLIAMS: 
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Your Honor, — 

THE COURT: 

Mr. Williams. 

MR. WILLIAMS: 

— if plaintiffs could identify the 
documents that they are talking about, I'd 
like to look at those. And perhaps I could 
get with Mr. Herman and talk about it. 

MR. RUSS HERMAN: 

I can tell you right now you brought a 
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motion, you ought to look at the Judge's 
judgment, you ought to look at his rulings in 
Bible and Szymanczyk, you ought to look at 
your opening statement, you ought to look at 
the door opened by your learned co-counsel. 

MR. WILLIAMS: 

Well, there's the document right there. 

MR. RUSS HERMAN: 

And you can look at all of those things 
and we'll be prepared to argue them. We were 
prepared earlier today at lunch to do that, 
if you recall. 

THE COURT: 

We will recess until Tuesday. 

(Whereupon the proceedings were 
adjourned at 4:03 o'clock p.m.) 

■k -k -k ~k -k 
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